
 

 

 
ORDINARY MEETING OF COUNCIL   

 

To be held at 5 pm on 
 

Tuesday 19 October 2021 
 

Council Chambers 

11 Manning Street, KIAMA NSW 2533 

 

Order of Business  Members 
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6 Tabling of petitions and other documents 
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19 Questions for future meetings 
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 The Mayor 

 Councillor M Honey 

Councillor A Sloan  

 Deputy Mayor 

Councillor M Brown 

Councillor N Reilly 

Councillor K Rice  

Councillor W Steel 

Councillor D Watson 

Councillor M Way 
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13 October 2021 

 

To the Chairman and Councillors: 

 

 

NOTICE OF ORDINARY MEETING 

 

 

You are respectfully requested to attend an Ordinary Meeting of the Council of 

Kiama, to be held in the Council Chambers, 11 Manning Street, KIAMA NSW 2533 

on  Tuesday 19 October 2021  commencing at 5 pm for the consideration of the 

undermentioned business. 

 

Yours faithfully 

 

Jane Stroud 

Chief Executive Officer 
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AGENDA FOR THE  

ORDINARY MEETING OF KIAMA MUNICIPAL COUNCIL 

 TUESDAY 19 OCTOBER 2021  

 

 

1 APOLOGIES   

2 ACKNOWLEDGEMENT OF TRADITIONAL OWNERS  

“I would like to acknowledge the traditional owners of the land on which 
we meet, the Wadi Wadi people of the Dharawal nation, and pay my 
respect to Elders past and present.” 
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3 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 

3.1 Ordinary Council on 21 September 2021    

 
 

Attachments 

1 Minutes - Ordinary Council - 21/09/2021⇩  

Enclosures 
Nil 

 

RECOMMENDED 

That the Minutes of the Ordinary Meeting held on 21 September 2021 be received and 
accepted. 
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8 MAYORAL MINUTE 

8.1 Congratulations to Paralympian Amanda Reid    

 
 

Attachments 

Nil 

Enclosures 

Nil 
 

RECOMMENDED 

That Council formally congratulates Amanda Reid on recently winning gold and 
breaking a world record at the recent Tokyo Paralympics.  

 

 

REPORT 

The Paralympics has a proud and has existed for more than 100 years. It is the 
ultimate athletic competition for athletes with an impairment and the caliber of 
competition is extraordinary. Our municipality has a strong focus on sports and this 
report notes the recent athletics achievements of a local resident Amanda Reid.  24 
year old Amanda, who has cerebral palsy and an intellectual impairment, is now a five 
time para-cycling world champion as well as a three time Paralympian. She brought 
home a gold medal and a world record in the C1-3 500m Time Trial Cycling 
Paralympics event. 

Amanda is a Guringai and Wemba Wemba woman, and has made Paralympics history 
as the first Indigenous Australian to win a cycling gold medal. Our community could 
not be prouder of her achievements and athletic performance on the world stage.  

After competing in the London 2012 Paralympic Games in the S14 100 metre 
breaststroke, she transitioned to cycling ahead of the Rio 2016 Games, where she 
won a Silver Medal. 

Amanda lives and trains between Gerringong, Sydney and the Snowy Mountains.   
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9 MINUTES OF COMMITTEES 

9.1 Minutes: Kiama Local Traffic Committee meeting - 5 October 2021 

Responsible Director: Engineering and Works    

 
 

Attachments 

1 Minutes - Kiama Local Traffic Committee - 05/10/21 - PDF⇩  

Enclosures 
Nil 

 

RECOMMENDED 

That the Minutes of the Kiama Local Traffic Committee Meeting held on 5 October 
2021 be received and the following recommendation accepted: 

1. That Council approve the temporary closure of Bourool Lane, Kiama from 25 
October 2021 to 2 November 2021 (with no closure on the Sunday in-between) 
between the hours of 7 a.m. and 6:00 p.m., subject to the inclusion of the 
following conditions: 

a. The Permit Holder shall have current at all times insurance in the sum of no 
less than $20,000,000.00. The policy shall indemnify Kiama Council from 
all costs and/or claims resulting from any actions of the contractor. 

b. Should the permit holder, supervisor, contractor or sub-contractor fail to 
comply with any conditions of the permit, the permit may be revoked by 
Council, pursuant to Section 140 of the Roads Act 1993. 

c. Road closure shall only occur during approved work dates and times. The 
road is to be returned to a trafficable condition outside of these dates and 
times. 

d. Immediately following the direction of any Council and/or emergency 
services officers, road plates shall be installed over all excavations, the road 
way cleared of all plant & materials and then opened to traffic. A sufficient 
amount of appropriately sized road plates shall be located in close vicinity 
of excavations at all times. 

e. Subject to the discretion of the Roads Authority, days lost over the permit 
period due to inclement weather may be made up at the expiration of 
permit. Written consent of the Roads Authority shall be obtained prior to 
undertaking works.  
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9.2 Minutes: Australia Day Committee - 5 October 2021 

Responsible Director: Office of the Chief Executive Officer    

 
 

Attachments 

1 Minutes: Australia Day 2022 - 5 October 2021⇩  

Enclosures 
Nil 

 

RECOMMENDED 

That the Minutes of the Australia Day Committee Meeting held on 5 October 2021 be 
received and accepted. 
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Committee Of The Whole 

RECOMMENDATION 

That Council form itself into a Committee of the Whole to deal with matters listed in 
the reports as set out below: 

Report of the Chief Executive Officer 
Report of the Director Environmental Services 
Report of the Director Corporate and Commercial Services 
Report of the Director Engineering and Works 
Report of the Director Blue Haven 
Reports for Information 

Addendum to Reports 

 

10 PUBLIC ACCESS REPORTS 
 



ORDINARY MEETING    19 OCTOBER 2021 

Report of the Chief Executive Officer 

Kiama Municipal Council Page 44 

It
e

m
 1

1
.1

  

11 REPORT OF THE CHIEF EXECUTIVE OFFICER 

11.1 Request for in-kind donation and sponsorship: Australia Day 2022 

CSP Objective: 1.0 A healthy, safe and inclusive community 

CSP Strategy: 1.1 Developing and implementing services and programs that 
promote social cohesion, healthy and active lifestyles for residents 
of all ages, abilities and interests 

Delivery Program: 1.1.3 Provide and promote cultural and artistic activities and 
programs   

 

Summary 

This report seeks Council’s consideration of in-kind support and sponsorship to those 
Community Groups hosting Australia Day 2022 breakfasts in each of our townships, 
Kiama, Kiama Downs, Jamberoo and Gerringong. 

Finance 

Not-for-profit organisations, Gerringong Lions Club, Kiama Downs Surf Club, Kiama 
Rotary, and Jamberoo Red Cross are not required to pay hire fees for Council reserves 
however other costs for the breakfast events include: waste services $210.60; Road 
Occupation $190; advertising for Road Occupation up to $250; and Native Title $50 
per reserve.  In addition to in-kind support, Council also provides sponsorship of 
$1,000 per community group.   

Fees are to be funded from Council’s Community Contributions & Donations 
(events/festivals) fund.  

Policy 

Not applicable 

Consultation (Internal) 

Waste Services 

Engineering & Works – Manager Design and Development 

Property Team 

Australia Day Committee 

Communication/Community Engagement 

The breakfast events are an integral part of the Municipality’s Australia Day 
celebrations.  Council promotes the event through normal media and social media 
channels.  
 

Attachments 

Nil 

Enclosures 

Nil 
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RECOMMENDATION 

That Council:  

1. Provide in-kind support for the provision of waste services, road occupation 
including advertising, native title (if applicable) in addition to sponsorship of 
$1,000 to Gerringong Lions Club, Kiama Downs Surf Club, Kiama Rotary and 
Jamberoo Red Cross for the Australia Day 2022 breakfasts should they be able 
to proceed under public health orders.  

2. Further, that the community groups who received funding for the Australia Day 
2022 breakfasts be advised Council would appreciate appropriate recognition of 
support of the event. 

 

BACKGROUND 

At its recent meeting, the Australia Day Committee discussed the provision of 
sponsorship and in-kind donations provided by Council to those community groups 
which host Australia Day breakfasts in the townships of Kiama, Kiama Downs, 
Jamberoo and Gerringong. 

As in previous years, it is requested that Council consider in-kind support for the 
provision of waste services, road occupation including advertising, native title (if 
applicable) in addition to sponsorship of $1,000 to Gerringong Lions Club, Kiama 
Downs Surf Club, Kiama Rotary and Jamberoo Red Cross.  

Council appreciates the hard work put in by each of the groups. We hope that COVID 
restrictions have eased and allow these important community events to proceed.  
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11.2 Statement of Investments September 2021 

CSP Objective: 4.0 Responsible civic leadership that is transparent, innovative 
and accessible 

CSP Strategy: 4.1 Council is financially sustainable 

Delivery Program: 4.1.2 Identify opportunities to diversify and maximise funding 
sources   

 

Summary 

This report recommends receipt and adoption of the Statement of Investments for 
September 2021 

Financial implication 

NA 

Policy 

Clause 625 of the Local Government Act 1993 

Clause 212 of the Local Government (General) Regulation 2005 

Kiama Municipal Council – Investment Policy 

Kiama Municipal Council – Restricted Assets Policy 

Consultation (internal) 

Chief Executive Officer 

Chief Financial Officer 

Financial Accountant 

Communication/Community engagement 

NA 
 

Attachments 

1 Statement of Investments September 21⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council: 

1. receive and adopt the information relating to the Statement of Investments 

2. note the movement and current balance of $25,590,000 in the external reserve 
held for the sale of units at Blue Haven Bonaira under the restriction of the loan 
agreement. 
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3. endorse the Carry Over Works Internally Restricted Reserve carrying balance of 
$699,694 as per the table outlined in this report. 

4. note the movement and current balance of $4,400,000 in the external reserve 
held the minimum liquidity required as per the Aged Care Prudential Standards 
Policy for the Aged Care Home. 

 

BACKGROUND 

Council is required to invest its surplus funds in accordance with the Ministerial 
Investment Order and Division of Local Government guidelines.  The Order reflects a 
conservative approach and restricts the investment types available to Council.  In 
compliance with the Order and Division of Local Government guidelines, Council 
adopted an Investment Policy in August 2021. The Investment Policy provides a 
framework for the credit quality, institutional diversification and maturity constraints 
that Council’s portfolio can be exposed to.  Council’s investment portfolio was 
controlled by Council’s Finance Division during the period to ensure compliance with 
the Investment Policy.  

Council’s direct investments are often rolled over on maturity with the same financial 
institution, if competitive, and based on whether funds are required for operations.  

Council’s average weighted return for September 2021 was 0.44% above the Bank 
Bill Swap Rate benchmark return of 0.01%.  This result was primarily due to the higher 
fixed interest rates on term deposits purchased prior to the COVID-19 impact on the 
financial market.  

Council holds one floating rate note through Newcastle Permanent, this is paying 
65 points over The Bank Bill Swap Rate (BBSW) with a maturity of February 2023. 

Council’s overall cash balance continues to trend in the right direction. Over the past 
12 months, Council’s investments portfolio has increased by 45.54% or $23.7million 
from the total investments held in September 2020. This is principally due to unit sales 
at Blue Haven Bonaira and Terralong and new residents into the Aged Care Home, 
which has contributed $31.25million. This increase in cash from Blue Haven Bonaira 
will now dry up as the units in the Retirement Village and nursing home are now at 
capacity.  

During September there was a 0.79%, $413k increase in cash from August 2021.  Unit 
sales at Blue Haven Bonaira continue to yield positive cash for Council with an 
additional $2.28 million from unit settlements in September 2021. Accommodation 
deposits and refunds from the Aged Care Home totaled a positive cashflow for August 
of $6.70million.  

The decrease in unrestricted from $3.1million in August to $2.27million in September 
is driven by increases in external restrictions for both unit sales at Bonaira and an 
increase in the minimum liquidity level at the aged care home, the positive cashflows 
from the Aged Care Home and continued positive cashflows from the unit sales at Blue 
Haven Bonaira. 

  



ORDINARY MEETING    19 OCTOBER 2021 

Report of the Chief Executive Officer 

11.2 Statement of Investments September 2021 (cont) 

Kiama Municipal Council Page 48 

It
e

m
 1

1
.2

  

COVID restrictions continue to have an impact on expected cashflows from the holiday 
parks and leisure center, with both business units affected by the current restrictions. 
Occupancy rates at the holiday parks continue to be minimal with only permanent 
residents and occupants with no permanent address continuing to bring cash inflows. 
The Leisure Centre has been closed since 14 August 2021. The impact on the holiday 
parks income is significant for July, August and September, with income for this period 
$1.82million under budget. The Leisure Centre for the same period is $219k under 
budget. 

Council’s current investment portfolio totaling $52.052million is made up of 39% non-
fossil fuel funding investments, totaling $20.197million.  

Investments placed for the month of August include the following: 

• Term deposit $4,000,000 – Bank of Queensland at 0.42%, placed 9/9/21 and 
maturing 9/9/2022 – invested with funds from the sale of units at Bonaira Street 
Retirement Village. 

• Term deposit $4,000,000 – NAB at 0.5%, placed 9/9/21 and maturing 8/3/2023 - 
invested with funds from the sale of units at Bonaira Street Retirement Village. 

• Term deposit $750,000 – AMP at 0.8%, placed 27/9/21 and maturing 27/9/22, 
rollover investment from previous term deposit. 

Restricted asset movements 

During August the have been movements to four reserves, they include the following: 

Externally Restricted Fund Movements: 

• Loan Restrictions – TCorp – Increase of $2,280,000 with a carrying amount of 
$25,590,000. This restriction must be held until the maturity of the current loan 
for the construction of the Blue Haven matures on 9 August 2023. 

• Blue Haven Aged Care Home – Increase of $1,400,000 with a carrying amount 
of $4,400,000 due to increase in RAD (Refundable Accommodation Deposit) 
from 2020 to 2021. This reserve is held under the Aged Care Act and Council’s 
Aged Care Prudential Standards Policy adopted at the October 2021 Blue Haven 
Board meeting. 

Internally Restricted Fund Movements: 

• Carry Over Works – Decrease of $115,226 with a requested carrying amount of 
$699,694. 

Unrestricted Fund Movements – Decrease of $850,957 with a carrying amount of 
$2,271,339. 

The following table details the current carrying amount and purpose of the proposed 
Carry Over Works internal restriction for September 2021. 
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The graph below shows the trend of a continual increase in Council’s overall cash 
position. 
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The below graph shows the trend of Council’s unrestricted funds over the past five 
months. 
 

 
The investment portfolio is regularly reviewed in order to maximise investment 
performance and minimise risk.  Comparisons are made between existing investments 
with available products that are not part of Council’s portfolio.  Independent advice is 
sought on new investment opportunities.  

Certification – Responsible Accounting Officer 

I hereby certify that the investments listed in this report have been made in accordance 
with Section 625 of the Local Government Act 1993, clause 212 of the Local 
Government (General) Regulation 2005 and Council’s Investment Policy. 

 
Jason Galloway 
Chief Financial Officer 
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11.3 Finance Advisory Committee 

CSP Objective: 4.0 Responsible civic leadership that is transparent, innovative 
and accessible 

CSP Strategy: 4.3 Council and the community working together 

Delivery Program: 4.3.1 Foster positive community relationships through open 
communication, opportunities for participation and sharing 
information   

 

Summary 

This report outlines the outlines the successful candidates for the Finance Advisory 
Committee. 

Financial implication 

NA 

Policy 

NA 

Consultation (internal) 

Mayor Clr Mark Honey 

Chief Executive Officer 

Chief Financial Officer 

Communication/Community engagement 

NA 
 

Attachments 

Nil 

Enclosures 

Nil 
 

RECOMMENDATION 

That Council:  

1. Sincerely thank all individuals for applications for the Finance Advisory 
Committee, noting the high caliber of applicants and their willingness to lend 
expertise. 

2. Endorse the five community members, Anna-Leena Risku, Elizabeth Kelly, 
Graeme Gherashe, James Evan Thomson and Mark Greaves as the finance 
advisory committee. 
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BACKGROUND 

During its August 2021 meeting Council endorsed to seek nominations for community 
experts to join a finance advisory committee. This report identifies the successful 
candidates and their skillsets and seek endorsement of the five community members 
listed. An open expression of interest was held to find expert community members to 
support both the staff and Council in delivering improved financial performance and 
strategies. Council has been humbled and overwhelmed by the response, not just by 
the number of applications (29) but also by the quality of candidates. It is a very 
comforting fact that there are many members of the community wanting to volunteer 
and share their knowledge and experience in improving Councils financial position. 
Through this process there were five successful applicants as listed below. 

• Anna-Leena Risku – Anna-Leena brings a wealth of experience from many 
industries and within many large organisations. Anna has held positions of 
Financial Controller, Chief Financial Officer and Program Director.  

• Elizabeth Kelly – Elizabeth is a member of the Australian Institute of Company 
Directors and has held positions such as Deputy Secretary bringing significant 
government experience to the committee. 

• Graeme Gherashe – Graham has over 25 years’ experience in senior executive 
roles in large orgnisations and holds an MBA in Finance and HR. He is an active 
community advocate and currently sits on Kiama Cultural Board. 

• James Even Thomson – James is a Barrister with significant experience in Local 
Government matters, his skills will bring value to both analytical financial 
challenges and any potential problematic legal issues. 

• Mark Greaves – Mark brings significant experience in advising boards during 
times of change. Mark is an active community member and the current President 
of the Kiama Central Precinct Committee. 

The committee will also have a number of key positions of Council staff including the 
Chief Executive Officer and be chaired by the Chief Financial Officer. It will also include 
a Councilor, which currently will be the Mayor Mark Honey.  

The group’s first agenda will be to finalise the terms of reference for the committee, 
review the draft financial sustainability plan and review the independent peer review 
plans of work. These initial strategies include the following 

1. Review land and property development 

2. Strategic procurement actions (including a review of all current licences and 
subscriptions) 

3. Asset management plan to develop levels of service for community asset 
maintenance 

4. Review fees and charges with focus on developer contributions and compliance 
and planning fees 

5. Sustainable resourcing 
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6. Focus on grant opportunities and supporting current grant acquittals 

7. A review of Council’s future borrowing costs 

Council has been overwhelmed by the interest in this committee and would like to 
thank each and every applicant for their want to be involved within their local Council 
and community. 
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11.4 New Policy Framework - suite of documents 

CSP Objective: 4.0 Responsible civic leadership that is transparent, innovative 
and accessible 

CSP Strategy: 4.2 Council embraces good governance and better practice 
strategies 

Delivery Program: 4.2.2 Manage an effective workforce in an environment of 
continuous improvement   

 

Summary 

The purpose of this report is to recommend Council adopt the new draft Policy 
Framework as attached to this report. 

Financial implication 

Nil 

Policy 

Once adopted this policy framework will establish an effective system to ensure that 
policy documents are kept up-to-date and staff are made aware of the contents. 
Making our policies available to the public will ensure openness, transparency and 
accountability in Council’s decision making. 

Consultation (internal) 

• Executive Assistant to the CEO 

• Communications Officer 

• Internal Auditor 

• Executive Leadership Team (ELT) 

Communication/Community engagement 

Nil 
 

Attachments 

1 Policy Framework Document⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council adopt the proposed Policy Framework suite of documents as attached 
to this report and note the intended improvements for governance procedures.  
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BACKGROUND 

In improving the governance framework of Council it is crucial to look at the way that 
the organisation develops policies, procedures and conducts regular review of this 
materials. Policies and procedures guide the way that staff work and help give 
certainty to both Officers and the community into how matters are handled, resolved 
and considered.  

There is currently a lack of a framework for managing policies at Council. There are 
some gaps and omissions in the suite of policies available to staff and annualised 
process for review has not been established. Likewise, a central register of documents 
requires establishment and the process for approval and adoption needs to be 
apparent.  

The proposed policy framework applies to all staff of Council, and Council’s policies, 
procedures and process maps. It provides guidance to council employees who have 
a role in developing, reviewing and implementing Council’s policy documents. 

The policy framework consists of an overarching framework document with associated 
procedures, process maps, templates and a policy register. It aims to: 

• ensure high quality policy documents that are easy to access and understand 

• ensure policy documents comply with legislation and reflect industry best 
practice standards 

• encourage both internal and external stakeholder engagement throughout the 
process of policy development and review 

• establish a process for the implementation and dissemination of policy 
documents 

• establish a system to ensure policy documents are kept up to date, all staff have 
access and obsolete policies are no longer in use 

• promote transparency and accountability by providing public access to Council’s 
policy documents wherever possible 
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12 REPORT OF THE DIRECTOR ENVIRONMENTAL SERVICES 

12.1 10.2021.67.1- Lot 17 DP 1210621 – 2 Caliope Street, Kiama – 2 Lot Torrens 
Title Subdivision, 21 Lot Community Title Subdivision & 19 Serviced Self-
Care Dwellings 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

This report reviews Development Application No 10.2021.67.1 which involves a 2 Lot 
Torrens Title subdivision to create a development lot and residual lot, subsequent 21 
Lot Community Title subdivision of the development lot to create 19 residential lots 
and 2 community property lots, and the construction of 19 serviced self-care dwellings. 

The report recommends that Council refuse Development Application No 
10.2021.67.1 as the proposal is: 

• Prohibited in the RU2 Rural Landscape and E2 Environmental Conservation 
zones, does not comply with the zone objectives and is inconsistent with the 
relevant development standards of Kiama Local Environment Plan 2011 (LEP), 
specifically cl 4.1 and cl 4.1AA; and 

• Generally inconsistent with Kiama Development Control Plan 2020 (DCP). 

Requests to vary these LEP development standards and these DCP controls have not 
been received. The proposed subdivision is prohibited and cl 4.1 and cl 4.1AA cannot 
be varied using cl 4.6 of the LEP. 

Financial implication 

N/A 

Policy 

N/A 

Consultation (internal) 

Please refer to the “Internal Referrals” section in this report. 

Communication/Community engagement 

Required: Yes (newspaper advertisement, onsite notice and letter 
notification). 

Notification Period:  14 days from 25/05/2021 to 08/06/2021. 

Submissions: 5 submissions. 
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Reason for the Report 

This report is submitted to Council because only the elected Council determine 
applications with a construction value of more than $5,000,000.00. 

Options  

Based on the legal advice that has been received by Council, staff are of the opinion 
that the only option available to Council for this development is refusal as the 
development is prohibited.  

 
 

Attachments 

1 10.2021.67.1 - plans⇩  

2 10.2021.67.1 - Site Compatibility Certificate⇩  

3 10.2021.67.1 - Section 4.15 Assessment Report⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council refuse Development Application No 10.2021.67.1 under Section 4.16 of 
the Environmental Planning and Assessment Act, 1979 for the following reasons: 

1. Having regard to the matters for consideration in the Environmental Planning and 
Assessment Act the development is prohibited and must be refused because: 

a) The proposed 2 Lot Torrens Title subdivision does not comply with cl 4.1(3) 
of Kiama Local Environmental Plan 2011, as the lots resulting from the 
subdivision are less than the 40ha minimum lot size; and 

b) The proposed 2 Lot Torrens Title subdivision cannot be approved under cl 
4.6(6) of Kiama Local Environmental Plan 2011 as the proposed 
subdivision will result in 2 lots that are less than the minimum area specified 
and the subdivision will result in two (2) lots that are less than 90% of the 
minimum area specified for such a lot by a development standard and is 
therefore prohibited development; and 

c) It is inconsistent with the Site Compatibility Certificate issued by the 
Southern Regional Planning Panel on 26 June 2020 under cl 25(4) of State 
Environmental Planning Policy (Housing for Seniors or People with a 
Disability) 2004, specifically requirement number 1 requiring the Asset 
Protection Zone (APZ) be amended to exclude the identified Zieria 
granulata plants. 
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d) The proposed subdivision does not satisfy the objectives of the E2 
Environmental Conservation Zone under Kiama Local Environmental Plan 
2011, as it does not protect, manage and restore areas of high ecological 
value; and  

e) It does not satisfy the objectives of the RU2 Rural Landscape Zone under 
Kiama Local Environmental Plan 2011, as the proposal does not maintain 
the rural character of the land or protect agricultural land for long term 
agricultural production. 

f) It is inconsistent with the aims of Kiama Local Environmental Plan 2011 

g) Insufficient information has been submitted to satisfy the requirements of cl 
6.12 of Kiama Local Environmental Plan 2011, specifically: 

o Stormwater drainage or on-site conservation; and 

o Suitable road access. 

h) It is inconsistent with the aims and controls contained within the Kiama 
Development Control Plan 2020 specifically:  

• Topic 1.5 

• Topic 3.6  

• Topic 5.2  

i) Insufficient information to allow New South Wales Rural Fire Service to 
issue Bush fire Safety Authorities (BSA) under s100B of the Rural Fires Act 
1997 for the proposed Special Fire Protection Purpose (SFPP), specifically; 

• The proposed bushfire protection measures are not consistent with 
the Site Compatibility Certificate issued by the Southern Regional 
Planning Panel on 26 June 2020; and 

• Insufficient information has been provided to support vegetation 
classification and effective slope assessment. 

 
Subject Site  

The property is described as Lot 17 DP 1210621 which is located at 2 Caliope Street, 
Kiama. The overall site measures 57,160m2 (5.716ha) and is rectangular in shape. 
The site is currently vacant and is bounded by residential and rural development 
containing principally dwellings and pasture. It is zoned part RU2 Rural Landscape 
and part E2 Environmental Conservation under Kiama LEP 2011. 

The site is vegetated and slopes moderately from the north west corner to the south 
east corner with a fall of approximately 30m.  The site drains to the natural water 
course located in the south eastern corner of the site. Access to the property is gained 
via direct frontage to Caliope Street (i.e., a Public Road. The site is not serviced with 
utilities.  
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The site is subject to the following constraints: 

• Bushfire  

• Flooding  

• Areas mapped in Kiama LEP 2011 as terrestrial biodiversity, riparian land and 
water courses. 

 

Figure 1 – Locality Plan 

 

Figure 2 – Site Photograph (Aerial View) 
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Description of the Proposed Development 

The details of the proposal are as follows: 

• Two (2) Lot Torrens Title subdivision creating a development lot with an area of 
24,248.5m2 and a residual lot with an area of 32,910.83m2 (34,229m2 on 
subdivision plan). 

• Twenty one (21) Lot Community Title subdivision of the development lot to create 
19 private residential lots ranging in size from 500m2 to 1,079.72m2 and 2 
community property lots containing the proposed road, local passive recreation 
activities and the required asset protection zones (APZ). 

• Construction of 19 single storey serviced self-care dwellings (Dwelling types A, 
B, C, D, G, H, J and K). 

• Construction of internal one-way road (9.5m wide road reserve and 6m wide 
pavement) accessed from Caliope Street containing 8 visitor parking spaces 
(including 4 disabled spaces). 

• New stormwater infrastructure and civil works including a 1.5m shared path and 
driveway cross overs to the private roadway and new 2m wide footpath along the 
southern side of Calliope Street.  

The proposal includes the construction of nineteen (19) dwellings. There are eight (8) 
different dwelling types/designs proposed, being dwelling types A, B, C, D, G, H, J and 
K.  

The details of each of the dwellings is as follows: 

• Dwelling Type A - proposed on Lot 19 and has a GFA of 152.92m2; 

• Dwelling Type B – proposed on Lots 6, 7, 8 and 9, and has a GFA of 166.03m2; 

• Dwelling Type C – proposed on Lot 15 and has a GFA of 142.88m2; 

• Dwelling Type D – proposed on Lot 16 and has a GFA of 141.7m2; 

• Dwelling Type G – proposed on Lots 1 and 10 and has a GFA of 162.62m2; 

• Dwelling Type H – proposed on Lots 2-5, and 11-14 and has a GFA 155.10m2; 

• Dwelling Type J – proposed on Lot 18 and has a GFA of 143.88m2; and 

• Dwelling Type K – proposed on Lot 17 and has a GFA of 141.99m2.  
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Figure 3 – Site Plan 

Development Application History  

The development application history is as follows: 

DA No Description Lodgement Determined Decision 

12.2009.20.1 Boundary 
Adjustment 

29/05/2009 02/06/2009 Refused 

10.2009.270.1 Subdivision of 1 
existing lot into 6 lots 

30/10/2009 03/11/2009 Rejected 

10.2009.288.1 6 lot subdivision and 
easement for 
bushfire trail 

12/11/2009 16/03/2010 Approved 
by GM 

10.2014.161.1 16 Lot Torrens Title 
subdivision and 
creation of road 
reserve 

18/07/2014 16/12/2014 Approved 
by Council 

10.2014.161.2 Modified - 16 Lot 
Torrens Title 
subdivision and 
creation of road 
reserve 

30/01/2015 12/03/2015 Approved 

10.2014.161.3 Modified - 17 Lot 
Torrens Title 

05/06/2015 01/07/2015 Approved 
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subdivision and 
creation of road 
reserve 

10.2014.161.4 Modified - 16 Lot 
Torrens Title 
subdivision and 
creation of road 
reserve 

04/01/2016 08/03/2016 Approved 

10.2014.161.5 Modified - 16 Lot 
Torrens Title 
subdivision and 
creation of road 
reserve 

15/02/2018 17/04/2018 Approved 

10.2014.161.6 Modified - 17 Lot 
Torrens Title 
subdivision and 
partial demolition of 
existing dwelling 

07/09/2018 13/09/2018 Approved 

Key Considerations and Assessment   

In accordance with the Environmental Planning and Assessment Act 1979, Officers 
have prepared a detailed S4.15 Assessment for this proposed development. This 
assessment is provided as an attachment to this report.   

A summary of the key consideration of this assessment are detailed below. 

1. Zoning  

The subject land is zoned part RU2 Rural Landscape and part E2 Environmental 
Conservation under Kiama LEP 2011. The proposal is defined as seniors housing 
under the provisions of the LEP 2011, which is prohibited in the RU2 Rural Landscape 
zone. 

On 29 August 2019, the Southern Regional Planning Panel issued a Site Compatibility 
Certificate for the proposed development under clause 25(4) of State Environmental 
Planning Policy (Housing for Seniors or People with a Disability) 2004. The SEPP 
prevails in the event of any inconsistency with any other environmental planning 
instrument, including Kiama LEP 2011. 

The proposed development is not consistent with the objectives of the RU2 Rural 
landscape zone. The proposal seeks to fragment the land by way of subdivision for 
the purposes of residential development and in turn not protecting the agricultural land 
for long term agricultural production, nor maintaining the rural landscape character of 
the land.  
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The proposed development does not provide opportunities for employment generating 
development that adds value to local agricultural production. As the proposal results 
in the reduction of agricultural land available, it is considered to detract from local 
agricultural production. 

The submitted Statement of Environmental Effects (SOEE) fails to address the 
objectives of the RU2 zone. 

It is considered that the proposed development is not consistent with the objectives of 
the E2 Environmental Conservation zone as it seeks to manage an area of Zieria 
granulata to the standards of an Asset Protection Zone (APZ). This does not allow the 
species to be protected or restored. The proposal is not considered to be consistent 
with the zone objectives and is not supported. 

2. Minimum Lot Sizes  

Clause 4.1 requires that the minimum subdivision lot size is not less than the minimum 
size shown on the Lot Size Map. The site is listed with a minimum resulting lot size of 
40ha on the lot size map.  

The applicant fails to address cl 4.1 of Kiama LEP 2011 regarding minimum 
subdivision lot size. The proposed Torrens title subdivision is not considered to be 
consistent with the objectives of cl 4.1 as it does not provide lot sizes capable of 
accommodating development consistent with relevant development controls and does 
not restrict the fragmentation of land for rural residential purposes. 

The proposed two Lot Torrens Title subdivision will create a ‘development lot’ with an 
area of 2.29ha and a residual lot with an area of 3.42ha. The lots equate to 5.72% and 
8.55% of the minimum lot size respectively. The lots are therefore undersized and 
amount to a departure from the development standard to the extent of 94.28% and 
91.45% respectively. 

In this regard the subdivision is prohibited because the application is precluded, by 
Clause 4.6(6) of Kiama LEP 2011, from consideration of an exception to the 
development standard  

The development application must therefore be refused, because the subdivision is 
prohibited development as the subdivision will result in two lots less than the 
prescribed minimum lot size development standard and the subdivision will result in 
two lots that are less than 90% of the minimum lot size development standard. 

The subsequent Community title subdivision of the ‘development lot’ is not subject to 
cl 4.1 as prescribed by cl 4.1(4)(b).  

3. Minimum subdivision lot size for community title schemes 

The proposed development includes the Community title subdivision of land within the 
RU2 Rural Landscape zone and therefore this clause applies to the development.  

The applicant fails to address cl 4.1AA of Kiama LEP 2011 in regard to the minimum 
subdivision lot size. The proposed Community title subdivision is not considered to be 
consistent with the objectives of cl 4.1AA as it fragments rural land below the minimum 
lot size for the purposes of residential accommodation (seniors housing).  
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Clause 4.1AA requires that the minimum subdivision lot size is not less than the 
minimum size shown on the Lot Size Map. The site is listed with a minimum resulting 
lot size of 40ha on the lot size map.  

The proposed Community title subdivision includes 19 lots (excluding community 
property lots) ranging in size from 500m2 to 1050.6m2. The lots equate to 0.13% - 
0.26% of the minimum lot size. The lots are therefore undersized and amount to a 
departure from the development standard to the extent ranging from 99.74% to 
99.87%. 

In this regard the subdivision is prohibited because the application is precluded, by 
Clause 4.6(6) of Kiama LEP 2011.The development application must therefore be 
refused, because the subdivision is prohibited development as the subdivision will 
result in two or more lots less than the prescribed minimum lot size development 
standard and the subdivision will result in at least one lot that is less than 90% of the 
minimum lot size development standard. 

4. Consistency with Site Compatibility Certificate (SCC) 

A SCC for the development was issued by the Southern Region Planning Panel 
(SRPP) on 26 June 2020 under the State Environmental Planning Policy (Housing for 
Seniors or People with a Disability) 2004. The following requirements/conditions were 
imposed on the SCC: 

A future development application for seniors living on the site shall include the 
following revisions to the concept plan and development layout for the site to 
facilitate the following: 

• The amendment of the APZ on the eastern boundary of the development 
area such that the identified Zieria granulata plants are excluded. 

• Removal of the proposed screening fence along the southern and part 
western boundary of the site to maintain visibility of the local heritage dry 
stone walls and reduce the visual impact of the development. This will 
require an alternative bushfire management solution or amendment to the 
development footprint on this part of the site.  

• Demonstration of adequate setbacks along Old Saddleback Road to 
maintain visibility for vehicles approaching the intersection of Old 
Saddleback Road and Caliope Street.  

Item 1 - Zieria Granulata  

The submitted SOEE (page 8) states that the APZ’s have been revised to exclude 
Zieria granulata plant management areas identified in the submitted Ecological Report.  

The submitted Bushfire Assessment Report states that the area of the threatened plant 
species Illawarra Zieria (Zieria granulata) will be excluded from the identified APZ area 
but managed as low threat vegetation or otherwise to equivalent Inner Protection Area 
(IPA) standards for shrub & grassland as prescribed by PBP (Sections A1.10 & A4.1.1 
respectively). 
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The submitted APZ Zieria Management Plan shows the area of the identified Zieria 
granulata being excluded from the proposed APZ and not considered as a bushfire 
hazard as it is low threat vegetation due to reduced flammability and low fuel load. As 
stated previously, the submitted Bushfire Assessment Report states that this area of 
vegetation will be managed to the equivalent of an Inner Protection Area (IPA). This 
does not exclude the Zieria plants from the APZ, it merely draws and arbitrary 
boundary around the plants within the APZ. 

The APZ boundary should be on the north western / western boundary of the limit 
of the Zieria granulata plants present at the site, and I interpret the requirements 
of the site compatibility certificate to reflect this.  The existing Zieria plants and 
any seed source in the area between them and the existing E2 Illawarra 
Subtropical Rainforest community to the east, could then be managed for the 
ongoing enhancement and expansion of the Zieria population and associated 
native vegetation within this zone.   

The current APZ management requirements for the land encompassing the 
management area, as well as the proposed perimeter fire trail would both further 
isolate and fragment the Zieria plants from adjacent vegetation and potential 
habitat, as well as being incompatible with any potential further expansion of the 
Zieria from the seedbank in the surrounding soil. 

It is considered that managing this area so that it is considered low threat 
vegetation/low fuel load, and to the level of an IPA is inconsistent with the requirement 
imposed on the SCC. 

The application was referred to the NSW Department of Planning, Industry and 
Environment (NSW DPIE) for comments regarding the applications consistency with 
the SCC. The following comments were received from NSW DPIE: 

“Ultimately Council will need to from a view on consistency or otherwise of 
the application with the SCC. However, I can see how a view could be 
formed that it is inconsistent with requirement 1 of the SCC…  

I note the following in the Panel’s Record of Decision “The panel agreed that 
a requirement be placed on the determination to require that the Zieria 
granulata plants be excluded from the APZ area. This would facilitate a 
revision to the concept layout of the site to move the APZ area to the west 
of its current location and enable the Zieria granulata plants to be managed 
contiguously with the native vegetation in the adjoining E2 Environmental 
Conservation zoned area. 

From the APZ/Zieria Management Plan attached to your email it appears 
that the Zieria plants are located within the APZ, albeit as low threat.” 

As stated in NSW DPIE’s response above and in the Southern Regional Planning 
Panel’s Record of Decision, the intent of requirement 1 on the SCC is to enable the 
Zieria granulata plants to be managed contiguously with the native vegetation in the 
adjoining E2 zoned area.  
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The submitted APZ/Zieria Management Plan shows a 4m wide perimeter fire trail, 
fragmenting and isolating the Zieria granulata plants from the native vegetation within 
the E2 zoned land. As the Zieria granulata plants are managed in isolation and are not 
contiguous with the adjoining E2 zone land containing native vegetation, the proposal 
is not consistent with requirement 1 of the SCC and cannot be supported.  

Item Two - Screening  

The aforementioned screening fence along the southern and part western boundary 
of the site has been relocated approximately 24m north of the southern boundary. The 
proposed fence now runs in a west-east direction along the southern boundaries of 
proposed dwellings 5, 6 and 15.  

The fencing was initially proposed as part of bushfire protection measures in the SCC 
application. The panel was of the view that the solid fence of colorbond type 
construction would have an unacceptable visual impact when viewed from Old 
Saddleback Road and reduce visibility and setting of the local heritage listed dry stone 
walls along the southern boundary of the site. The panel agreed that the proposed 
bushfire protection measures be revised to remove the need for the fencing in that 
location. The panel stated that this may result in an increased setback for the dwellings 
located on the southern boundary of the site. 

The relocation of the proposed fence from the southern boundary of the site to the 
southern boundaries of proposed dwellings 5, 6 and 15. The proposed fence is also 
only located along the boundaries of the individual dwelling sites as opposed to a long 
solid fence along the southern boundary of the overall development site.  

It is considered that the proposed fence reduces the visual impact along Old 
Saddleback Road and is unlikely to have an unreasonable adverse effect on the 
heritage listed dry stone wall. The proposed fence is also provided as a bushfire 
protection measure and so the application was referred to NSW RFS. Bush fire Safety 
Authorities have not been issued.   

Item 3- Setbacks  

It is considered that setbacks along Old Saddleback Road are adequate to maintain 
visibility for vehicles approaching the intersection of Old Saddleback Road and Caliope 
Street. The submitted SOEE states the following in regard to this requirement: 

“Minimum dwelling side setbacks of 3.8m have been provided to Old 
Saddleback Road and 5m front setbacks are maintained to the Caliope Street 
frontage. Old Saddleback Road comprises a 10m wide grassed verge between 
the lot boundaries and edge of road. The setbacks provide sufficient lines of 
sight for drivers along Old Saddleback Road approaching the intersection.” 

5. Risk Analysis 

A risk analysis has been undertaken and it is considered that approval of the 
development application will have a significant risk to Council, therefore refusal has 
been recommended.   
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6. Consultation  

The development was notified in accordance with the requirements of Council’s 
Community Participation and Engagement Plan for a period of fourteen days. At the 
conclusion of the notification period, 5 submissions were received which raised the 
following (summarised) matters of concern. 

• Rural Land not Identified for Residential Development 

• Community Hall 

• Traffic Impacts 

• Surveys confirming floor and ridge levels 

• Negative Impact on neighbouring property values  

7. Related Policy, Precedents and/or Statutory Requirements 

The statutory instruments relevant to the development include the following: 

• State Environmental Planning Policy (Housing for Seniors or People with a 
Disability) 2004 

• State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 

• State Environmental Planning Policy No 55 - Remediation of Land 

• State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

• Kiama LEP 2011 

• Kiama Development Control Plan 2020. 

Conclusion  

A comprehensive assessment of the application has been undertaken in accordance 
with all statutory requirements. 

The proposal is inconsistent with Kiama LEP 2011 and relevant Kiama DCP 2020 
Chapters. The proposed development is inconsistent with the objectives of the RU2 
Rural Landscape and E2 Environmental Conservation zone. The proposed 
development is inconsistent with the issued Site Compatibility Certificate. The 
proposed development is considered to be prohibited and must be refused 
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12.2 10.2018.273.3 – 81 Jerrara Road, Jerrara – Use and Fitout 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

This report reviews the Section 4.55 Application for Modification of Consent No 
10.2018.273.2 which involves the modification of the use of the property for animal 
boarding and training establishment (dog breeding and sale). 

The report recommends that Council refuse Section 4.55 Modification of Consent 
Application No 10.2018.273.3 as the proposal is: 

• Contrary to objectives in the RU2 Rural Landscape zone objectives within Kiama 
LEP 2011; and 

• Inconsistent with an objective of Chapter 8 – Rural Uses within the Kiama DCP 
2020  

Financial implication 

N/A 

Policy 

N/A 

Consultation (internal) 

Please refer to the “Internal Referrals” section in this report. 

Communication/Community engagement 

Required:   Yes (letter notification) 

Notification Period:  14 days from 5/2/2021 to 19/2/2021 

Submissions:  4 submissions 

Reason for the Report 

This report is submitted to Council because the modification relates (in part) to trial 
period conditions resolved by the elected Council when the development was first 
approved. 

Options  

There are three options available to the elected Council in consideration of this 
Development Application. These include:  

a) Adopt the recommendation – thereby refusing the modification to the existing 
development consent  

This is the recommended option provided to Council by the assessing officer.  
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It is important to note that the existing consent remains and the animal boarding 
establishment can continue to operate. The only condition that remains in place which 
the applicant has requested to be removed is the ability for the canines to be 
unsupervised in the outdoor run. All other operations can occur in accordance with the 
existing consent and the business can continue, on the site.  

The recommendation of the officers has been provided as a way to continue to support 
the existing business whilst responding to the complaints and concerns that have been 
received from neighbouring properties regarding potential noise levels of 
unsupervised dogs.  

This circumstance is unusual in that trial periods have been applied. It is not usual 
practice for development assessment. Staff have also undertaken extensive additional 
work to respond to and investigate complaints and compliance concerns that have 
been raised regarding this business.  

b) Provide an alternative recommendation and approve the development. 

As this is a modification application Council would need to provide a resolution which 
included a statement that the modification application had been approved and the 
following condition has been deleted: 

Time Limited Consent of the Outdoor Dog Run 

(1) The unmonitored use of the outdoor dog run by the canines (shown on the 
approved plan titled: “Dog Facilitates” Dwg No CD13 dated 10/2/2019 
drawn by J Roso), as an Animal Boarding and Training Establishment is 
limited to an initial consent trial period of six (6) months.  

The six (6) month trial period commences from the date of determination of 
the modification application.  

Six (6) months after the date of determination of the modification 
application, the unmonitored use of the outdoor run by the canines must 
cease.  

To continue the use of the outdoor dog run by the canines the consent is to 
be modified by lodging of a formal application under section 4.55 of the 
Environmental Planning & Assessment Act 1979 to modify the condition/s 
of the consent relating to time limit trial period.  

N.B. When assessing any formal application to further modify this condition, 
any complaints received by Council during the trial period will be considered 

Council may also wish to add additional conditions to the consent which provided 
further clarity around the times, number of dogs etc that can utilise the outdoor run 
unsupervised.   

It is accepted that there may be arguments made which could support this application 
They may suggest that the noise impact is acceptable in the context of a rural setting. 
In permitting this type of commercial operation within the municipality there is also an 
economic development argument and service delivery to community consideration to 
be considered. The applicant has invested significant funds, obliged with trial periods 
and made every attempt to assist Officers with their assessment and conditions to 
mitigate impacts. 
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Council’s assessing officers have chosen to recommend refusal based on the key 
remaining concern that the noise impacts of the development have not been fully 
understood or resolved. This is principally due to the remaining fact that the operations 
of the facility have never reached the capacity at which approval has been granted. 
Noise impacts that have been considered as part of this assessment rely on an 
operation level of less than approved which leaves an element of doubt remaining that 
the impacts once the business reached full capacity could have an undue impact on 
the rural amenity if the dogs were allowed unsupervised in the outdoor run.  

Council would need to assure themselves that they were confident that these impacts 
were minimal, acceptable, and that the development complied with Councils legislative 
and policy framework.  

If Councillors were to approve this proposal, they may also be of a mind to include 
conditions such as:  

• That the unsupervised use of the outdoor gravel run be restricted to 4 canines.  

• The unsupervised use of the outdoor gravel run be time restricted. For example, 
the 4 canines are only able to use the outdoor dog run unsupervised between 
the hours of 10:00am and 2:00pm.  

(c) Provide an alternative recommendation to defer consideration of the report  

Councillors may wish to defer this report for further consideration or information. 

 
 

Attachments 

1 10.2018.273.3 - Section 4.15 Assessment Report⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council refuse Section 4.55 Modification of Consent Application No 
10.2018.273.3 under Section 4.55 of the Environmental Planning and Assessment Act 
1979 for the following reasons: 

(1) is considered inconsistent with an aim of clause 1.2 of Kiama LEP 2011 because 
the development anticipated by the proposed modification has not demonstrated 
or reached the maximum operating capacity to which the consent enables.  

(2) is considered contrary to the aims of Clause 1.2, because the maximum 
operating capacity of the facilities has not been reached and the protection of the 
rural character of the locality is not ensured by the proposal. 

(3) the proposed modifications to the management practices of the Animal Boarding 
and Training Establishment will be contrary to this objective because it has not 
been demonstrated that the operations of the facility as proposed will be with 
compatible with surround land uses.    
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(4) is inconsistent with an objective of Chapter 8 of the Kiama Development Control 
Plan. The proposed modification has failed to demonstrate that this objective is 
met and does not ensure the protection of the rural residential amenity. 

(5) there is insufficient information to understand the likely impacts of the proposed 
development or whether the site is suitable for the proposed changes to the 
management practices of the Animal Boarding and Training Establishment.   

(6) changes to the management practices of the Animal Boarding and Training 
Establishment to allow canines to use the outdoor gravel run unsupervised, in 
the absence of the facilities having never reached the operational capacity 
(maximum number of canines), does not allow the proposed modifications to be 
reasonably assessed. This is required to ensure that the Animal Boarding and 
Training Establishment provides for sufficient compatibility with the character of 
the rural environment, and to ensure the facilities do not pose an unreasonable 
impact on the locality. 

 

Development Site 

The property is described as Lot 104 DP 1094576, which is located at 81 Jerrara Road, 
Jerrara. 

The overall site measures 42.32 hectares and is irregular in shape. The site currently 
contains a combination of Class 1 and Class 10 buildings and is bounded by rural land 
containing principally agricultural buildings, dwellings and pastures. The subject site 
currently contains a dwelling house, ancillary outbuilding with farm stay 
accommodation, and various farm sheds previously used as a dairy and now 
employed in the operation of a beef cattle and horse grazing enterprise conducted on 
the site.  

The site has the following characteristics  

• The site is zoned RU2 Rural Landscape under Kiama LEP 2011. 

• The subject site consists of a largely cleared, rural parcel of land situated in 
Jerrara to the west of Kiama, with undulating to steep topography. 

• The site drains overland through a natural ephemeral watercourse to the 
adjoining land and public road. 

• Access to the property is gained through a public road, Jerrara Road.  The site 
is serviced by water, electricity and telecommunications. 

The site is subject to the following constraints: 

• Bushfire affectation 

• Flooding affectation 

• Services and easements 

• Areas mapped in Kiama LEP 2011 as riparian land and watercourses 
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Figure 1 – Locality Plan 

Development History  

DA No. Description Lodgement Determined Decision 

10.2018.273.1 Use of Property for 
Animal Boarding and 
Training Establishment 
(Dog Breeding and 
Sale)  

12/11/2018 16/04/2019 Approved 
by Council 

10.2018.273.2 Modified - Use of 
Property for Animal 
Boarding and Training 
Establishment (Dog 
Breeding and Sale)  

24/12/2019 23/06/2020 Approved 
by Council 

Development Approval (10.2018.273.2)  

It is important to note that currently there is an existing and ongoing approval for the 
operation of the Animal Boarding establishment. This consent has been enacted and 
therefore is no longer time limited and remains attached to the land. This existing 
consent allows for:  
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• 12 breeding canines over the age of 12 months to be kept at the premises for the 
purposes of the Animal Boarding and Training Establishment; and  

• A maximum of 12 litters per year, or a rate that equals to a maximum of two litters 
every 2 years for each breeding canines; and  

• Canines are to be housed in Rooms 1, 2, or 3 as shown on the approved plan 
titled “Dog Facilities” (Dwg. No. CD13 dated 10/2/2019 drawn by J Roso) 
between the hours of 10:00pm and 7:00am. On public holidays and Sundays, all 
canines are to be housed in Rooms 1, 2, or 3 as shown on the approved plan 
titled “Dog Facilities” (Dwg. No. CD13 dated 10/2/2019 drawn by J Roso) 
between 10:00pm and 08:00am. For ease of reference, the Rooms 1, 2, and 3 
have been highlighted yellow and cane be seen in Figure 2 below; and 

• The canines can utilise the outdoor gravel run whilst there is a suitably qualified 
person present to supervise the canines. For ease of reference, the outdoor 
gravel run has been highlighted green and can be seen in Figure 2 below. 

 

Figure 2 - Floor Plan of Dog Facilities (Highlighted Green is the Outdoor Gravel Run & 
Highlighted Yellow is the Rooms 1, 2, and 3) 

 

Purpose of this Modification Application (10.2018.273.3) 

The applicant is seeking the deletion of condition 1 within Development Consent No 
10.2018.273.2.  
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Time Limited Consent   

(1)  The unmonitored use of the outdoor dog run by the canines 
(shown on the approved plan titled: “Dog Facilitates” Dwg 
No CD13 dated 10/2/2019 drawn by J Roso), as an Animal 
Boarding and Training Establishment is limited to an initial 
consent trial period of six (6) months.  

The six (6) month trial period commences from the date of 
determination of the modification application.  

Six (6) months after the date of determination of the 
modification application, the unmonitored use of the outdoor 
run by the canines must cease.  

To continue the use of the outdoor dog run by the canines 
the consent is to be modified by lodging of a formal 
application under section 4.55 of the Environmental 
Planning & Assessment Act 1979 to modify the condition/s 
of the consent relating to time limit trial period.  

N.B. When assessing any formal application to further 
modify this condition, any complaints received by Council 
during the trial period will be considered. 

Request 
to be 
Deleted  

The intent of this condition was to provide further information concerning the actual 
noise impact of the facility when operating with maximum of 12 breeding dogs, so that 
the development could be tested before the consent was permitted to operate 
unfettered with respect to the use of the outdoor run.  

Key Considerations and Assessment  

Noise Impacts  

Ongoing concerns have been raised via submissions to the DA process which for this 
specific application include four in total (3 from the same family). There have also been 
separate direct complaints and compliance concerns which have been provided to 
Council relating to the operation of the business and conduct of the applicant.  

In response to the concerns raised with Council and in accordance with current custom 
and practice staff have acted on these complaints and investigated the allegations 
raised. These are as follows:  

• Providing a trial period for the consent  

• Provision of conditions of consent which require strict adherence to controls and 
monitoring including conditions of development consent requires the operator of 
the facility to install and maintain Close Circuit Television (CCTV) with audio 
capabilities and provide video with audio to Council upon request. 

• Undertaking investigatory actions including site inspections, noise monitoring 
and review of CCTV images.  
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The monitoring and review undertaken have involved significant staff time and 
resources includes the following detailed actions: 

• Review of CCTV footage and monitoring   

Conditions of development consent requires the operator of the facility to install and 
maintain Close Circuit Television (CCTV) with audio capabilities and provide video 
with audio to Council upon request. As part of the assessment of the application 
(10.2018.273.3), staff reviewed video segments of the CCTV that were identified 
following complaints from adjoining property owners of periods of noise disturbances 
by the canines barking.  

In total, staff reviewed over 9 hours of CCTV footage that related to the 6-month trial 
period of the unsupervised use of the gravel run. 

Of the instances that were identified to be periods of nuisance from adjoining property 
owners, review of the CCTV footage indicates that these disturbances generally 
coincided with periods when the owners are present onsite with the canines. 

• Site Inspection 

In addition to the above, Council staff arranged a site inspection of the facilities and 
that of an adjoining neighbour’s property. These site inspections were carried out 
simultaneously to obtain an understanding on the noise that was generated from the 
facility.  

The purpose of this process was aimed to try to replicate and test the acoustic levels 
recorded and presented in the Acoustic Compliance Assessment associated with the 
development. 

Staff used a Svantech 971 - Class 1 Sound Level Meter to record the noise from the 
canines. 

When staff initially attended the site, the canines were not barking and it was difficult 
to record any meaningful data that would enable staff to assess the noise from the 
canines against the acoustic compliance report.  

However, the operators of the facilities eventually were able encourage the dogs to 
constantly bark which was considered representative of an agitated response for the 
recording periods. 

When the dogs were recorded in the house yard, they were barking at the closest point 
accessible to the affected residence at 85 Long Brush Road, where the fence of the 
outdoor run meets the house yard fence (approximately 30m direct line of sight to the 
sound level meter). 

The following table compares the Laeq (1min) recordings that were taken when the 
dogs were in the outdoor run and also in the house yard.  
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Measurement 
ID 

(Site in 
Acoustic 

Compliance 
Report)) 

Short term 
operator 
attended 
measure 

Laeq(30secs) 
(dB) Acoustic 
compliance 

report 

Long term 
unattended 
measured 

Laeq (30secs) 
(dB) Acoustic 
compliance 

report 

Council 
measured 

comparison 
Laeq (1min) 

21 June 2021 

Sound 
level 

meter file 
(Council 

measured) 

C 65 66 67.7 (1min) 

66.7 (1 min) 

L126 

E 56 67 55.9 (1 min) 

56.6 (1 min) 

L127 

Typical worst 
case barking 
event when 
dogs located in 
domestic yard 

 62 52.3 (1 min) 

58.2 (1 min) 

L128 

Paddock   38 (1 min) 

36.7 (1 min) 

L129 

LA90 background measurements were taken on side of the road outside 85 Long 
Brush Road, and then in the backyard at 85 Long Brush Road. The LA90 measures 
were 39 dBA and 38.6 dBA respectively. This is equivalent to the ambient noise of a 
library. 

Whilst this level of monitoring review and action may seem unusual, it is not unique 
for a development application or for a compliance matter within Kiama LGA. There are 
many contentious and complicated circumstances that staff must address often 
including numerous complex complaints and concerns. Many matters which would 
appear simple have been escalated  

This is part of the ongoing work within the Planning Reform program that is being 
undertaken to provide clear guidance on how much staff resource is used for such 
complaints and the reasonableness of actions taken.   

Prevention of Cruelty to Animals Act 1979  

The Prevention of Cruelty to Animals Act 1979 came into effect on 9 June 1981. 
Column 2 in Schedule 1 of the Prevention of Cruelty to Animals Act 1979 prescribes 
the respective Code of Practice and Standards for the specific forms of animal trade 
identified in Column 1.  
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The applicable code of the practice states that operators need to adhere to the 
following:  

• Animal Welfare Code of Practice – Breeding Dogs and Cats 

A central issue for the proposed modification application is a respective standard 
under Topic seven (7) Animal Management. 

Standard 7.1.1.8 prescribes the following:  

Exercise areas must be supervised to ensure that dogs contained with it 
are compatible. 

The application proposes to permit the use of the outdoor gravel run unsupervised 
which is contrary to the requirements of the Animal Welfare Code of Practice – 
Breeding Dogs and Cats for exercise yards. 

The Animal Welfare Code of Practice – Breeding Dogs and Cats does not define an 
exercise yard however, the outdoor gravel run is considered to be a form of exercise 
yard. 

It is important to note that this policy is for the protection of the welfare of the canines 
not a policy for ameliorating noise impacts associated with the Animal Boarding and 
Training Establishments.  

Environment  

A complete assessment of potential environmental impacts is provided in the Section 
4.15 Report as Attachment to this report.  

Social  

A complete assessment of potential social impacts is provided in the Section 4.15 
Evaluation Report as Attachment to this report. 

Final Comments and Conclusions 

The proposed modification has been assessed having regard to all relevant matters 
for consideration prescribed by Section 4.15 of the Environmental Planning and 
Assessment Act, 1979, and is considered to be substantially the same development.  

However, the Section 4.55 Modification of Consent Application No 10.2018.273.3 is 
inconsistent with Kiama Local Environmental Plan 2011 and the objectives of the RU2 
Rural Landscape zone. 

Consideration has been given to the social, economic and environmental impacts of 
the proposed development. Concerns raised in submissions have been considered 
and warrant refusal of the application based on a precautionary principle. 

The proposed modification of the development is considered to be unreasonable and 
refusal is recommended. 

The Animal Boarding and Training Establishment, if the application is refused will in 
turn be required to operate as follows.  

• The outdoor gravel run can only be used by the canines when there is a suitably 
qualified person present on the site to supervise as per condition 3 under the 
heading Site Operations; and  
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• Condition (1) a) under the heading Amendments to Approved Plans and 
Documents have not been activated as the unsupervised use of the outdoor 
gravel by the canines has been only ever been on trial.  
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12.3 Planning Proposal - Reclassify Lot 514 DP 1066359 - 10 Cole Street, Kiama 
- commencement 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.1 Maintain the separation and distinct nature of local towns, 
villages and agricultural land 

Delivery Program: 2.1.1 Develop and implement appropriate land use plans   

 

Summary 

Council has received a request to adopt a Planning Proposal (PP) to amend Kiama 
Local Environmental Plan (LEP) 2011 to reclassify a portion of Lot 514 DP 1066359 - 
10 Cole Street Kiama, a public reserve, from community to operational land to provide 
permanent vehicular access to a neighbouring allotment. 

The proponent owns two adjoining parcels and is seeking to gain permanent vehicular 
access over the public reserve to Lot 105 DP 1206239.  

In December 2020 Council became aware that the proponent had constructed a large 
streel-framed shed, concrete pad and undertaken earthworks without the necessary 
development consent. Accordingly, a ‘Stop Work’ Order was issued December 2020. 

A Development Application (DA 10.2021.64.1) was lodged March 2021 seeking 
retrospective approval for the unauthorised works. This DA was ultimately refused in 
September 2021. One reason for refusal was that the proponent sought to provide 
access to the unauthorised shed via the public reserve.  

The proposal fails to meet both the strategic merit and site-specific merit tests. It is 
recommended that Council not endorse this Proposal proceeding to the NSW 
Department of Planning, Industry and Environment (DPIE) for a Gateway 
Determination. 

Financial implication 

Council has adopted a fee structure for the submission and review of planning 
proposals.  The relevant fees have been paid as required by Council’s fees and 
charges schedule.  The fees required to be provided by the proponent have been 
submitted and paid. 

Policy 

The assessment of requests for the rezoning of land requires the consideration of a 
number of Acts, Government Policies, Environmental Planning Instruments and 
planning documents.  

Consultation (internal) 

Internal consultation has been undertaken with Council’s Property and Development 
Assessment teams.  
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Communication/Community engagement 

The Kiama Community Participation Plan (CPP) 2019, requires pre-Gateway 
consultation to be undertaken for projects that have not been identified by the Kiama 
Local Strategic Planning Statement (LSPS) 2020. The reclassification of 10 Cole 
Street from community to operational land has not been identified by the LSPS. 

Council has 90 days to inform a proponent if it will support a Planning Proposal. 
Following this the proponent can then seek a determination from the NSW Department 
of Planning, Industry and Environment (DPIE). 

The Planning Proposal was submitted and formally lodged on 30 September 2021. 
Due to the upcoming local government elections, the ordinary October 2021 Council 
meeting is the only opportunity for the elected Council to determine if it will support 
this Proposal. For this reason, pre-Gateway consultation was not undertaken. 
Additionally, Council has previously informed the proponent that a Planning Proposal 
to reclassify the site would not be supported, as echoed by the recommendation of 
this report. 

Should Council support the reclassification of the site and a Gateway Determination 
be issued by the DPIE consultation with the community will occur in accordance with 
the Gateway Determination and the Kiama Community Participation Plan. 

 
 

Attachments 

1 PP-2021-5683 - Planning Proposal - 10 Cole Street KIAMA - VORTEX 
DEVELOPMENTS PTY LTD⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council: 

1. Not endorse the proponent lead Planning Proposal PP-2021-5683 to reclassify 
a portion of Lot 514 DP 1066359 – 10 Cole Street, Kiama proceeding to the NSW 
Department of Planning, Industry and Environment for a Gateway Determination 
for the following reasons: 

a. The Proposal fails to satisfy the Strategic Merit and Site-Specific Merit Tests 
as it is not justified by the Illawarra-Shoalhaven Regional Plan 2041 or the 
Kiama Local Strategic Planning Statement 2020, 

b. The Proposal fails to satisfy the Planning Secretary’s requirements as it is 
inconsistent with the Kiama Community Strategic Plan 2017-27, and 

c. The Proposal fails to satisfy the NSW Department of Planning, Industry and 
Environment’s Reclassification of Land Checklist as it is not the result of a 
strategic study and/or report. 
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2. Inform the proponent of Council’s resolution. 

3. Commence enforcement action under the provisions of the Environmental 
Planning and Assessment Act 1979 to have the unauthorised structures removed 
from Lot 105 DP 1206239. 

 

BACKGROUND 

Council has received a request to adopt a Planning Proposal (PP) to amend Kiama 
Local Environmental Plan (LEP) 2011 to reclassify a portion of Lot 514 DP 1066359 - 
10 Cole Street Kiama, from community to operational land in order to provide vehicular 
access to a neighbouring allotment. 

The proponent owns 2 adjoining parcels and is seeking to gain permanent access over 
the public reserve to one of these parcels (Lot 105 DP 1206239).  

In December 2020 Council became aware that the proponent had constructed a large 
streel-framed shed, concrete pad and undertaken earthworks without the necessary 
development consent. Accordingly, a ‘Stop Work’ Order was issued December 2020. 

A Development Application (DA 10.2021.64.1) was lodged March 2021 seeking 
retrospective approval for the unauthorised works. This DA was ultimately refused 
September 2021. The DA was refused for the following reasons: 

1. The use of the shed, primarily for domestic purposes, is inconsistent with the 
objectives of the RU2 Rural Landscape zone, which seeks to encourage 
sustainable primary industry production etc., and 

2.  Adequate arrangements for both stormwater drainage and vehicular access 
were not made. 

Clause 6.12 of Kiama LEP 2011 outlines that development consent must not be 
granted if adequate arrangements cannot be made for: 

• The supply of water, 

• The supply of electricity, 

• The disposal and management of sewage,  

• Stormwater drainage or on-site conservation, 

• Suitable road access. 

As part of the DA process, Council’s Development Assessment staff informed the 
proponent that suitable road access would need to be provided. The proponent’s 
solicitors approached Council to determine if the adjoining public reserve could be 
used to provide suitable road access. 

In consultation with the Executive Leadership Team, Council’s Property Coordinator 
informed the proponent’s solicitors that the reclassification of the public reserve to 
benefit a single landowner was not supported. Despite this, the proponent has lodged 
the attached Planning Proposal. 
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Site Details 

The site is immediately adjacent to the east of Cole Street, Kiama. The site is currently 
vacant and comprises of a grassed site (refer to Figure 1). The site is currently zoned 
R2 Low Density Residential, under Kiama LEP 2011. Under Deposited Plan 1066359, 
the site is dedicated as a public reserve (refer to Figure 2).  

 

Figure 1: Subject Site 

 

Figure 2: Deposited Plan 1066359 
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Intent of Planning Proposal 

The intent of the Proposal is to provide permanent vehicular access over the public 
reserve to the neighbouring Lot 105 DP 1206239. 

This Proposal seeks to amend Kiama LEP 2011 by reclassifying Lot 514 DP 1066359 
- 10 Cole Street Kiama from community land to operational land. 

Access Options for Lot 105 DP 1206239 

As outlined above the intent of the Proposal to provide permanent vehicular access to 
the neighbouring Lot 105 DP 1206239. The options that could be considered to 
provide this access are as follows:  

1. Access Via 15 Cole Street 

The owner of Lot 105 DP 1206239 also owns the adjoining property at 15 Cole Street. 
By consolidating these two allotments legal vehicular access would be provided via 15 
Cole Street.  

While this option would provide legal vehicular access, difficulties arise with the 
practicality of this arrangement. A heritage listed dry stone wall runs along the south-
western and south-eastern boundaries of 15 Cole Street (refer to Figure 3). This wall, 
or portions of, would need to be removed in order for vehicular access to be provided. 
As the dry stone wall is identified as a local heritage item by Kiama LEP 2011 a DA 
would need to be lodged and approved for the wall to be removed.  

 

Figure 3: Approximate Location of Dry Stone Wall 

Dry stone walls are listed as local heritage items within the Municipality due to their 
unique construction, their association with notable historic figures and as they 
delineate historic land holdings. Therefore, demolishing or relocating a dry stone wall 
would detrimentally impact upon the significance of the wall.  
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2. Licence Agreement 

The proponent’s solicitors also enquired about the possibility to enter into a licence 
agreement to use the public reserve to provide legal vehicular access. 

Clause 46 of the Local Government Act 1993 outlines that Council can only enter into 
a licence on community land if the licence is for a purpose expressly authorised by the 
relevant Plan of Management. 

As no Plan of Management exists for this piece of community land than no licence can 
be entered into. 

This information was provided to the proponent’s solicitors. 

3. Reclassify & Purchase a portion of Public Reserve 

As outlined below, a Planning Proposal to reclassify community land to operational 
land needs to firstly be strategically justified by the Illawarra-Shoalhaven Regional 
Plan and the Kiama Local Strategic Planning Statement and then have site-specific 
merit. 

As demonstrated below, this proposal fails to satisfy both the Strategic and Site-
specific Merit test as it is not justified by the Illawarra-Shoalhaven Regional Plan or the 
Kiama Local Strategic Planning Statement. The sole purpose of this Proposal is to the 
reclassify a public reserve to benefit a single landowner who has carried out 
unauthorised works. 

4. Easement/Right of Way over a portion of Public Reserve 

Under section 88K of the Conveyancing Act 1919 the Supreme Court of NSW can 
impose an easement or right-of-way over land, including a public reserve. The Court 
may only make an order under section 88K if the easement is reasonably necessary 
for the effective use or development of the land to be benefited by the easement and 
if the Court is satisfied that: 

• the use of the land having the benefit of the easement will not be inconsistent 
with the public interest. 

• the owner of the land to be burdened by the easement (and each person having 
a registered interest in that land) can be adequately compensated for any loss or 
disadvantage arising from the imposition of the easement; and 

• all reasonable attempts have been made by the applicant to obtain the easement 
having the same effect but have been unsuccessful. 

ASSESSMENT OF THE PLANNING PROPOSAL 

The Department of Planning, Industry and Environment’s (DPIE) ‘A guide to preparing 
local environmental plans’ outlines that an assessment to determine whether the 
proposal has strategic merit and having met the strategic merit test, whether the site 
has site-specific merit. An assessment of the proposal’s strategic merit has been 
carried out below.  
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Strategic Merit 

When assessing the proposal’s strategic merit, the following questions need to be 
answered: 

• Does the proposal give effect to the Illawarra-Shoalhaven Regional Plan? 

Illawarra-Shoalhaven Regional Plan 2041 

The Illawarra-Shoalhaven Regional Plan (ISRP) 2041 is the NSW Government’s 
strategy for guiding land use planning decisions for the region over the 20 years to 
2036.  

The proponent’s Proposal has incorrectly referred to the Illawarra-Shoalhaven 
Regional Plan 2015, which was repealed earlier this year. The proponent’s Proposal 
argues that: 

Whilst the Planning Proposal does not actively promote one or more of the goals 
of the ISRP 2015, it does not hinder the achievement of those goals and is 
therefore not inconsistent with the ISRP 2015. 

It needs to be acknowledged that the question being asked is ‘does the proposal give 
effect to the Regional Plan?’ not ‘does it hinder the Regional Plan?’.   

This Proposal will not support the Objectives of the Regional Plan as it only seeks to 
provide permanent legal vehicular access to a private owned property over a public 
reserve. 

• Does the proposal give effect to a local strategy that has been endorsed by the 
Department Planning, Industry and Environment? 

Kiama Local Strategic Planning Statement 2020 

At the June 2020 meeting, Council adopted the Kiama Local Strategic Planning 
Statement (LSPS) 2020. The Department have endorsed the Kiama LSPS by 
publishing it on the NSW Planning Portal. The Planning Priorities of the LSPS are 
focused around:  

• managing sustainable growth,  

• developing a diverse and resilient economy,  

• protecting rural landscapes,  

• mitigating and adapting to climate change and protecting our environment, 
and 

• fostering vibrant and accessible places. 

As the sole purpose of this Proposal is to the reclassify a public reserve to benefit a 
single landowner who has carried out unauthorised works it does not give effect to the 
priorities of the endorsed Kiama LSPS 2020. 
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• Does the proposal respond to a change in circumstances, such as an investment 
in new infrastructure or changing demographic trends that have not been 
recognised by existing planning controls? 

No. This Proposal has been submitted in order for a private landholder to gain access 
over a public reserve in order to service unauthorized work. 

As demonstrated above, the proposal fails to meet the strategic merit test and should 
not proceed to the DPIE for a Gateway Determination.  

Site-Specific Merit 

When assessing the site-specific merit test the following considerations are 
undertaken:   

• The natural environment (including known significant environmental values, 
resources or hazards) 

A small portion of the public reserve is mapped as bushfire prone land. There are no 
other known significant environmental values, resources or hazards on the site.  

A significant portion of the adjoining property, which contains the unauthorized 
development, is mapped as bushfire prone land and is zoned E2 Environmental 
Conservation. These areas are also mapped as biodiversity areas by the Kiama LEP 
2011. It is noted that some of the unauthorised structures are located within the E2 
zoned portion of this property and are therefore prohibited.  

For this reason, reclassifying the public reserve to provide permanent vehicular access 
to the unauthorised development is not appropriate due to the environmental 
constraints of the adjoining allotment. 

• The existing uses, approved uses and likely future uses of land in the vicinity of 
the land subject to a proposal 

The existing and approved uses in the vicinity of the public reserve are predominantly 
residential.  

While the reclassification of a portion of the public reserve is not inconsistent with 
these uses the loss of community land to to benefit a single landowner who has carried 
out unauthorised works is a dangerous precedent. 

• The services and infrastructure that are or will be available to meet the demands 
arising from the proposal and any proposed financial arrangements for 
infrastructure provisions. 

This proposal will not result in any additional demands on public infrastructure. 

Planning Secretary Requirements 

In the case of proposed LEPs which are being prepared solely to classify or reclassify 
public land, the Planning Secretary has issued the following requirements as to the 
specific matters that must be addressed in the justification for the planning proposal 
(EP&A Act s. 3.33(3)) in the NSW DPIE’s “Guide to Preparing Local Environmental 
Plans”:  
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a) Is the planning proposal the result of a strategic study or report?  

No - This PP is not the result of a strategy study or report. This has been addressed 
above, as part of the strategic merit assessment. 

b) Is the planning proposal consistent with the local council’s community plan, or 
other local strategic plan?  

The proponent is arguing that this Planning Proposal is consistent with the Kiama 
Council Community Strategic Plan (CSP) 2017-2027 as Council will benefit financially 
through the payment of remuneration in exchange for the granting of access (4.1 - 
Council is financially sustainable). This point is refuted as any remuneration 
associated with the granting of access would not significantly contribute to Council 
meeting the seven ‘Fit for the Future’ financial, health and sustainability ratios. 

The CSP also includes actions to:  

• 1.1.7 - manage recreation and open space infrastructure to cater for current and 
future generations; and 

• 2.2.2 – protect and maintain environmentally significant natural areas. 

The loss of community land to to benefit a single landowner, in order to provide access 
to an unauthorised structure located within an environmentally significant area, is 
inconsistent with these actions. 

c) If the provisions of the planning proposal include the extinguishment of any 
interests in the land, an explanation of the reasons why the interests are 
proposed to be extinguished should be provided 

The intent of this Planning Proposal is to reclassify a Council owned property from 
Community Land to Operational Land. The NSW DPIE Practice Note PN 16-001 
“Classification and reclassification of public land through a local environmental plan” 
states that the: 

“Interests in land refers to property ownership as well as rights and privileges affecting 
land, such as leasehold, easements, covenants and mortgages. For the purpose of 
reclassification through an LEP, ‘interests’ means trusts, estates, dedications, 
conditions, restrictions and covenants affecting the land.”  

The proponent has identified that the site is listed as a public reserve in Deposited 
Plan 1066359. The proponent does not seek to extinguish this interest. 

d) The concurrence of the landowner, where the land is not owned by the planning 
proposal authority 

This is owned by Kiama Municipal Council who is also the planning proposal authority. 
Concurrence is therefore not required. 
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Reclassification of Land Checklist 

In addition to the Planning Secretary’s requirements above, the NSW Department of 
Planning, Industry and Environment has published an ‘LEP Practice Note PN 16-001’ 
dated 5th October 2016, relating to the Classification and reclassification of public land 
through a local environmental plan. This practice note contains an information 
checklist for proposals to classify or reclassify public land through an LEP. The 
proponent has provided an assessment against this checklist. This assessment has 
been reviewed by staff and its conclusion is not agreed with. The checklist requires 
the following matters to be considered: 

• the strategic and site specific merits of the reclassification, 

• whether the proposal is the result of a strategic study/report, and 

• whether the proposal is consistent with Council’s CSP. 

As outlined above, this Proposal fails to satisfy the Strategic and Site-Specific Merit 
Tests, is not the result of a strategic study/report and is inconsistent with Council’s 
CSP. 

Section 9.1 Ministerial Directions 

Under Section 9.1 of the Environmental Planning and Assessment Act 1979, the 
Minister for Planning is able to issue directions that apply to the preparation of PP. 

The proponent’s Planning Proposal has indicated that the PP is consistent with all 
relevant Ministerial Directions. This is refuted.  

Direction 4.4 – Planning for Bushfire Protection  

Direction 4.4 – Planning for Bushfire Protection states that prior to undertaking 
community consultation the planning authority must consult with the Commissioner of 
the NSW Rural Fire Service. This requirement is raised in order to inform the elected 
Council that if they resolve to proceed with this Planning Proposal consultation with 
the Commissioner of the NSW Rural Fire Service will be required. 

Direction 5.10 – Implementation of Regional Plans  

Direction 5.10 – Implementation of Regional Plans states that a PP must be consistent 
with a Regional Plan released by the Minister for Planning. A PP may be inconsistent 
with this direction if it is: 

• Is of minor significance, and  

• The planning proposal achieves the overall intent of the Regional Plan and does 
not undermine the achievement of its vision, land use strategy, goals, directions 
or actions.  

As outlined above, the proponent has not referred to the current Illawarra-Shoalhaven 
Regional Plan in their submission.  
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State Environmental Planning Policies 

With the repeal of Clause 6 of the State Environmental Planning Policy No 55 – 
Remediation of Land on 13th December 2019 there are now no longer any State 
Environmental Planning Policies which apply when considering Planning Proposals. 

Delegations 

Should Council be of a mind to support this Planning Proposal, they are able to request 
plan making delegation, under Section 3.32 of the Environmental Planning and 
Assessment Act 1979. 

Conclusion 

The intent of the Proposal is to provide permanent vehicular access over the public 
reserve to the neighbouring Lot 105 DP 1206239. This Proposal seeks to amend  
Kiama LEP 2011 by reclassifying Lot 514 DP 1066359 - 10 Cole Street Kiama from 
community land to operational land. 

As demonstrated above, this Proposal fails to satisfy both the Strategic and Site-
specific Merit test as it is not justified by the Illawarra-Shoalhaven Regional Plan or the 
Kiama Local Strategic Planning Statement. The Proposal also fails to satisfy the 
Planning Secretary’s requirements and the DPIE Reclassification of Land Checklist as 
it is inconsistent with the Kiama CSP and is not the result of a strategic study/report. 

The sole purpose of this Proposal is to the reclassify a public reserve to benefit a single 
landowner who has carried out unauthorised works on an adjoining allotment. 

It is recommended that Council not endorse this Proposal proceeding to the NSW 
Department of Planning, Industry and Environment (DPIE) for a Gateway 
Determination. 
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12.4 Planning Proposal - Housekeeping Amendments to address mapping 
anomalies and introduce Urban Release Area controls - finalisation 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.1 Maintain the separation and distinct nature of local towns, 
villages and agricultural land 

Delivery Program: 2.1.1 Develop and implement appropriate land use plans   

 

Summary 

On 20 October 2020, Council supported a Planning Proposal (PP) for general 
housekeeping amendments to Kiama Local Environmental Plan (LEP) 2011 to 
address zoning anomalies on a number of sites within the Local Government Area.  

A Gateway Determination was issued by the Department of Planning, Industry and 
Environment (DPIE) on 31 May 2021.  

At the July 2021 meeting, Council supported a further amendment to the PP to address 
zoning anomalies on land owned and operated by Sydney Water and to include 
specific provisions for new Urban Release Areas.  

An Alteration Gateway Determination was issued by DPIE on 2 September 2021, 
granting plan making delegation. 

As required by the conditions of the Gateway Determination, the PP was referred to 
the NSW RFS. 

The PP was placed on public exhibition between 17 September and 18 October 2021. 
No submissions were received during the exhibition period. No issues were raised by 
the relevant State agencies that warrant not proceeding with this PP. 

As such, it is recommended that Council endorse this Planning Proposal and use its 
plan making delegations to finalise the relevant amendments to Kiama Local 
Environmental Plan 2011. 

Financial implication 

The budget associated with the Strategic Planning Works Program allows for the 
completion of up to two housekeeping amendments to the Kiama LEP, each year.  

Policy 

Planning Proposals require consideration of a number of Acts, Government policies, 
environmental planning instruments and planning documents. Specifically, the 
Environmental Planning and Assessment Act 1979, Kiama LEP 2011, Illawarra-
Shoalhaven Regional Plan, Kiama Local Strategic Planning Statement 2020 and the 
Kiama Planning Proposal Policy. 

Consultation (internal) 

Council’s Property and Development Assessment teams were consulted with as part 
of the PP process. No objection was raised.  
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Communication/Community engagement 

The subject PP was placed on public exhibition from 17 September to 18 October 
2021. The Kiama Community Participation Plan (CPP) 2019 outlines that Council will 
actively inform the community of plan making projects by placing notices in a range of 
media platforms, this included Council’s website, social media platforms and on the 
NSW Planning Portal Website.  

Direct notification was also sent to: 

• Minnamurra Progress Association 

• Jamberoo Valley Residents and Ratepayers Association 

• Central Precinct Committee 

• South Precinct Committee 

• Gerroa Community Association 

• Combined Community Advocacy Group 
 

Attachments 

1 Planning Proposal - Housekeeping Amendments to Kiama LEP 2011⇩  

2 DPIE Gateway Determination - Housekeeping Planning Proposal⇩  

3 DPIE Alteration Gateway Determination - Housekeeping Planning Proposal⇩  

4 NSW Rural Fire Service Response - Housekeeping Planning Proposal⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council: 

1. Endorse this Housekeeping Amendment Planning Proposal to address mapping 
anomalies and introduce Urban Release Area controls to Kiama Local 
Environmental Plan (LEP) 2011 which specifically: 

a. amends the relevant Land Zoning Maps, and Floor Space Ratio Maps for 
the following sites to annotate the land use zone using the infrastructure 
categories contained within the State Environmental Planning Policy 
(Infrastructure) 2007 (Infrastructure SEPP) or the Standard Instrument 
dictionary and adopt associated development standards: 

i. Part of Lot 48 DP 250008 - 46 Blackwood Street, Gerringong, 

ii. Part of Lot 60 DP 703112 - Blackwood Street, Gerringong, 

iii. Part of Lot 206 & part of Lot 207 DP 1164476 - Fern Street, 
Gerringong, 

iv. Part of Lot 10 DP 1167819 - Fern Street, Gerringong, 
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v. Part of Lot 38 DP 873965 - Fern Street, Gerringong, 

vi. Lot 100 DP 803472 - 7 Railway Parade, Kiama, 

vii. Lot 51 DP 830172 - Saddleback Mountain Road, Kiama, 

viii. Lot 51 DP 804377 - 210 Shoalhaven Street, Kiama, 

ix. Lot 14 DP 869959 - 205 Terralong Street, Kiama, 

x. Lots 1 & 3 DP 1236189 - 206 Terralong Street, Kiama, 

xi. Lot 1 DP 106081 - 24 Terralong Street, Kiama, 

xii. Lot 1 Section 5 DP 758563 - 30 Terralong Street, Kiama, 

xiii. Lot 7033 DP 1061038 - 32 Terralong Street, Kiama, 

xiv. Lot 1 DP 1056775 - Meehan Drive, Kiama Downs, 

b. amends the relevant Land Zoning Maps, Lot Size Maps, Height of Buildings 
Maps and Floor Space Ratio Maps for the following Public Reserves to 
rezone land to RE1 Public Recreation and/or E2 Environmental 
Conservation and remove associated development standards:  

i. Lots 86, 88 & 89 DP 838437 – Burnett Avenue, Gerringong, 

ii. Lot 53 DP 884475 – Fern Street, Gerringong, 

iii. Lot 91 DP 838437 – Fern Street, Gerringong, 

iv. Lot 747 DP 1171578 – Millewa Avenue, Gerringong, 

v. Lot 231 DP 1060665 – Neptune Street, Gerringong, 

vi. Lot 21 DP 264151 – Tanner Place, Kiama, 

vii. Lot 702 DP 1148475 – Union Way, Gerringong, 

viii. Lot 206 DP 1180016 – Union Way, Gerringong, 

ix. Lot 130 DP 1052645 – 18 Union Way, Gerringong, 

x. Lot 206 DP 1156196 - Wells Street, Gerringong, 

xi. Lot 2 DP 1065404 – Headland Drive, Gerroa, 

xii. Lot 8 DP 839577 – 7 Bland Street, Kiama, 

xiii. Lot 600 DP 1044512 – Bland Street, Kiama 

xiv. Lot 8 DP 850163 – Elourea Place, Kiama, 

xv. Lot 1429 DP 1061892 – Eugene Street, Kiama, 

xvi. Lot 1319 DP 1060995 – Greyleigh Drive, Kiama, 

xvii. Lot 300 DP 1059841 - Greyleigh Drive, Kiama, 

xviii. Lot 199 DP 1042913 - Greyleigh Drive, Kiama, 

xix. Lot 100 DP 1042908 - Greyleigh Drive, Kiama, 

xx. Lot 2 DP 1179778 - Greyleigh Drive, Kiama, 
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xxi. Lot 1310 DP 1060995 –Old Saddleback Road, Kiama, 

xxii. Lot 499 DP 1064140 – Old Saddleback Road, Kiama, 

xxiii. Lot 2 DP 1056775 – Meehan Drive, Kiama Downs, 

c. amends the relevant Land Zoning Map, Lot Size Map, Height of Buildings 
Map and Floor Space Ratio Map for the following State agency owned sites 
to rezone from R2 to SP2 to reflect the current and intended use of the sites: 

i. Lot 909 DP 236615 – 133 North Kiama Drive, Kiama Downs; 

ii. Lot 2 DP 793745 – Gwinganna Avenue, Kiama; 

iii. Lot 139 DP 29245 – 15 North Street, Minnamurra, 

iv. Lot 400 DP 801403 – Newing Circuit, Kiama Downs, and 

v. Lot 436 DP 1088899 – 46 Union Way, Gerringong, 

d. amends the Land Zoning Map, Lot Size Map, Height of Buildings Map and 
Floor Space Ratio Map for one (1) State agency owned site, Lot 1 DP 
883525 – 20 Eddy Street, Kiama, to rezone from SP2 Infrastructure to B2 
Local Centre and adopt a maximum permitted Height of Building of 11m 
and Maximum permitted Floor Space Ratio of 1.5:1;  

e. amends Schedule 1 and Additional Permitted Use Map – Sheet APU_012 
to include community facilities as a use permitted without development 
consent on Lot 1 DP 883525, 20 Eddy Street;  

f. includes specific provisions for Urban Release Areas. 

2. Use its plan making delegations to make the necessary amendments to the 
Kiama Local Environmental Plan 2011. 

 

BACKGROUND 

As part of the ongoing Strategic Planning Works Program, Council seeks to ensure 
the currency of the Kiama LEP 2011 by undertaking annual housekeeping 
amendments. 

Since its publication in 2011 a number of mapping anomalies have been identified. 
This PP has therefore been conducted to:  

• amend the land use annotations for a number of sites zoned SP2 Infrastructure, 
listed in Appendix 2, to ensure consistency with Standard Instrument definitions, 
and changing the Floor Space Ratio for two sites, 

• rezone a number Public Reserves, listed in Appendix 3, from their current zoning 
to RE1 Public Recreation and/or E2 Environmental Conservation,  

• rezone five (5) State agency owned sites, listed in Appendix 4, from R2 to SP2 
to reflect the current and intended use of the sites, 

• rezone one (1) State agency owned site, Eddy Street, listed in Appendix 4, from 
SP2 to B2 to reflect the current and intended use of the site, and 
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• include specific provisions for Urban Release Areas.  

The Urban Release Areas provisions will allow Council to ensure that, as part of 
resolving to support any significant future planning proposals, site specific 
development control plans and servicing arrangements will need to be prepared prior 
to development consent being issued for subdivision. This will ensure that 
infrastructure is established to service the subdivision and that the cost is worn by the 
developer and not the community. 

Council Resolutions 

At the October 2020 Ordinary meeting, Council resolved to support the proposal to: 

• amend land use notations for land zoned SP2 Infrastructure,  

• rezone public reserves to RE1 Public Recreation,  

• rezone 20 Eddy Street, Kiama, from SP2 Infrastructure to B2 Local Centre, and  

• rezone 133 North Kiama Drive, Kiama Downs from R2 Low Density Residential 
to SP2 Infrastructure – Water Supply System.  

Council resolved to support and submit the PP to the DPIE for a Gateway 
Determination. This support was based on the strategic merit of the proposal. 

At the July 2021 Ordinary Meeting, Council resolved to amend the Planning Proposal 
to include the: 

• rezoning of Lot 2 DP 793745, Gwinganna Avenue, Kiama from R2 Low Density 
Residential to SP2 - Water Supply System;  

• rezoning of 15 North Street, Minnamurra from R2 Low Density Residential to SP2 
Water Supply System;  

• rezoning of Lot 400 DP 801403, Newing Circuit, Kiama Downs from R2 Low 
Density Residential to SP2 Water Supply System;  

• rezoning of 46 Union Way, Gerringong from R2 Low Density Residential to SP2 
Water Supply System; and 

• to Amend Kiama LEP 2011 to include provisions for Urban Release Areas. 

Gateway Determinations  

A Gateway Determination was issued by the Department of Planning, Industry and 
Environment on 31 May 2021, granting plan making delegation. The Gateway 
Determination required minor updates to the PP. 

Following Council’s resolution in July 2021, the amended LEP Housekeeping PP was 
forwarded to the Department Planning, Industry and Environment (DPIE) for an 
Alteration Gateway Determination. An Alteration Gateway Determination was issued 
2 September 2021. 

  



ORDINARY MEETING    19 OCTOBER 2021 

Report of the Director Environmental Services 

12.4 Planning Proposal - Housekeeping Amendments to address mapping 
anomalies and introduce Urban Release Area controls - finalisation (cont) 

Kiama Municipal Council Page 243 

It
e

m
 1

2
.4

  

The Alteration Gateway Determination required Council to consult with the NSW RFS 
under Section 3.34(2)(d) of the Act and to comply with the requirements of Section 9.1 
Direction 4.4 Planning for Bushfire Protection prior to a public exhibition period of 28 
days. All actions associated with the Gateway Determination are to be completed by 
2 September 2022 (i.e. within 12 months). It is pleasing that this planning proposal has 
met the timeframe set for completion, meeting this target with over 11 months to spare. 

ASSESSMENT OF PLANNING PROPOSAL 

State Agency/Organisation Referrals 

As required by the conditions of the Gateway Determination, the PP was referred to 
the prescribed agencies/organisations for comments for a period of 21 days from the 
7 September 2021. 

Consultation with NSW RFS was required with the NSW RFS under section 3.34(2)(d) 
of the Act and to comply with the requirements of section 9.1 Direction 4.4 Planning 
for Bushfire Protection. 

The NSW RFS raised no concerns or issues that warrant no longer proceeding with 
this Proposal. The following response was provided by the agency. 

Agency Comments Staff Response and/or any 
changes made to proposal 

New South 
Wales Rural 
Fire Service 
(NSW RFS)  

 

The PP seeks to rezone a number 
of sites used for recreation 
purposes (and Public Reserve on 
Title). The PP seeks to rezone 20 
Eddy Street, Kiama from SP2 
Infrastructure - Railway to B2 Local 
Centre and 133 North Kiama 
Drive, Kiama Downs, from R2 Low 
Density Residential to SP2 
Infrastructure - Water Supply 
System 

The NSW RFS has considered the 
information submitted and 
subsequently raise no concerns or 
issues in relation to bush fire. 

The Planning Proposal 
complies with section 9.1 
Direction 4.4 Planning for 
Bushing Protection 2019.  

This PP does not alter these 
requirements or obligations. 

No changes have been 
made to proposal. 

 

Public Exhibition 

The subject PP was placed on public exhibition from 17 September to 18 October 
2021. The Kiama Community Participation Plan (CPP) 2019 outlines that Council will 
actively inform the community of plan making projects by placing notices in a range of 
media platforms.  
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Direct notification was sent to: 

• Minnamurra Progress Association 

• Jamberoo Valley Residents and Ratepayers Association 

• Central Precinct Committee 

• South Precinct Committee 

• Gerroa Community Association 

• Combined Community Advocacy Group 

Notification was also provided on Council’s social media platforms, the ‘Your Say’ 
function of Council’s website and on the NSW Planning Portal Website.  

During the exhibition period, no submissions were received. 

Delegations 

As part of issuing the Alteration Gateway Determination, DPIE delegated plan making 
functions for this PP to Council. As such, Council is the decision-making authority for 
this PP. As the planning proposal authority, Council are satisfied that the PP has been 
carried out in accordance with the conditions prescribed by the Gateway 
Determination. 

Conclusion 

This planning proposal provides important updates and resolves anomalies within the 
Kiama Local Environmental Plan 2011 to ensure that controls within this plan are 
relevant and valid. Importantly the PP provides updates to state owned land, resolves 
anomalies on reserves and other land identified in the Kiama LGA. The PP also 
enables Council to include specific provisions for Urban Release Areas.  

The PP was placed on public exhibition between 17 September and 18 October 2021. 
No submissions were received during the exhibition period. No issues were raised by 
the relevant State agencies that warrant not proceeding with this PP. 

As such, it is recommended that Council endorse this Planning Proposal and use its 
plan making delegations to finalise the relevant amendments to Kiama Local 
Environmental Plan 2011. 
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12.5 10.2021.69.1 – 31-33 Taylor Street, Kiama - Demolition & new multi-
dwelling housing - demolition of an existing dwelling & detached garage, 
erection of 3 attached dwellings, basement carpark with associated 
landscaping & the relocation of an existing drainage easement 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

This report assesses Development Application No 10.2021.69.1 which involves the 
demolition of existing structures and the construction of three attached multi-dwellings, 
basement carparking, associated landscaping and the relocation of an existing 
drainage easement at 31-33 Taylor Street, Kiama. 

The report recommends that Council approve Development Application No 
10.2021.69.1 as the proposal is: 

• Permissible in the R3 Medium Density Residential and complies with the zone 
objectives and is consistent with the relevant development standards of Kiama 
LEP 2011; and 

• Generally consistent with Kiama DCP 2020, with the exception of the following 
controls (for which variations have been sought) 

o a frontage of 25m for the erection of multi-dwelling housing in the R3 – 

Medium Density Zone 

o cut and fill  

o side boundary setbacks. 

Financial implication 

N/A 

Policy 

N/A 

Consultation (internal) 

Please refer to the “Internal Referrals” section in this report. 

Communication/Community engagement 

Required: Yes (newspaper advertisement, letter notification). 

Notification Period:  14 days from 17/05/2021 to 31/05/2021. 

Submissions: Zero (0) submissions. 
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Attachments 

1 10.2021.69.1 - plans⇩  

2 10.2021.69.1 - Section 4.15 Assessment Report⇩  

3 10.2021.69.1 - Draft Conditions of Development Consent⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council approve Development Application No 10.2021.69.1 over land identified 
as 31- 33 Taylor Street Kiama. This approval be granted under Section 4.16 of the 
Environmental Planning and Assessment Act 1979, subject to the conditions of 
consent which are provided as an attachment to this report.  

 

Reason for the Report 

This report is submitted to Council because only the elected Council can determine 
applications involving more than a minor variation to the DCP.  Key issues for 
consideration include the following variations to DCP controls:  

o a frontage of 25m for the erection of multi-dwelling housing in the R3 – Medium 

Density Zone 

o cut and fill  

o side boundary setbacks. 

Options  

There are 4 options available to the elected Council in consideration of this 
Development Application. These include:  

a) Adopt the recommendation – thereby approving the development with attached 
conditions of consent 

This is the recommended option provided to Council 

b) Amend the recommendation through the addition of further conditions of consent  

In this case there are no further conditions of consent recommended by staff other 
than those attached to this report. Councillors may wish to add conditions of consent 
via an amendment to the recommendation attached to this report.  
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  c) Refuse  

This is not recommended as there are not sufficient reasons for refusal.  

d) Defer  

Councillors may wish to defer this report for further consideration or information.  

Development Site 

The property is described as Lot 45 DP 15871 which is located at 33 Taylor Street 
Kiama. 

 

Figure 1 – Locality Plan 

Features of the site include:  

• measures approximately 627.96m2 and is rectangular in shape.  

• contains a single dwelling and detached garage and is bounded by residentially 
zoned land containing principally dwellings.  

• is zoned R3 Medium Density Residential under Kiama LEP 2011. 

• is cleared and slopes slightly from the western boundary to the eastern corner 
with a fall of 1.16m or 2.5 %. 

• drains overland to the adjoining public road. 

• Access to the property is gained via Taylor Street. 

• is serviced by water, sewer, electricity, and telecommunications. 
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Figure 2 – Site Photograph (View of Existing Dwelling to be demolished) 

Description of the Proposed Development 

The proposal is for the:  

• demolition of the existing dwelling and detached garage  

• construction of three attached dwellings,  

• a basement carpark,  

• the relocation of an existing easement to drain stormwater affecting both Lot 45 
and Lot 46, DP 15871 - 31 Taylor Street, Kiama.  

The proposed units/apartments are configured as follows: 

 Floor area (m2) Bedrooms Parking 

Unit 1 150.06 3 2 

Unit 2 142 3 2 

Unit 3 167.01 3 2 

TOTAL 459.07 9 8 (2 Visitor Car Parking spaces) 
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  Each proposed unit has access to a private open space area on the ground floor. 

Vehicular access is obtained from Taylor Street and waste will be collected from the 

Taylor Street frontage.  

 

Figure 3 – Artists Impression – Streetscape Elevation 

 

Figure 4 – Site Plan 
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Figure 5 – Eastern Elevation 
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  Key Considerations and Assessment   

In accordance with the Environmental Planning and Assessment Act 1979, Officers 
have prepared a detailed S4.15 Assessment for this proposed development. This 
assessment is provided as an attachment to this report.   

A summary of the key consideration of this assessment are detailed below.  

1. Variation of DCP Controls  

A request has been received from the applicant seeking variation to 3 DCP controls. 
The controls sought to be varied include street frontage, cut and fill and boundary 
setbacks. Following assessment of the application and of the justification provided by 
the applicant these requests are supported. Further details for each variation are 
provided below.  

• Street Frontage  

The proposal seeks development consent for the erection of multi dwelling housing on 
R3 – Medium Density zoned land with a lot width of 13.7m, where the minimum lot 
width requirements under Kiama DCP 2020 requires 25m.  

This lot width is representative of a departure from the development control of 54.86% 
and is a significant non-compliance. 

However, it is worth noting, that the provisions of Kiama DCP 2020 regarding medium 
density development do not differentiate between the varying scales and built forms 
that medium density development can take.  

Under these circumstances, the applicant’s justification is considered reasonable, 
when considered against the respective objectives of the control.  

In this regard, it is considered that the development responds positively to its 
surroundings and strict compliance with the minimum lot width requirements is not 
warranted.  

• Cut and Fill  

The proposed development has a cut in excess of the maximum 900mm prescribed 
by Kiama DCP 2020.  

However, the non-compliant cut and fill achieves a superior outcome to that of a 
compliant design. If the development were to strictly adhere to the cut and fill 
requirements, the development would need an access handle to service the dwellings 
at the rear of the subject site.  

The proposed configuration allows for a basement carpark that reduces the extent of 
hardstand area. This approach to the development dispenses with the access handle 
and the creation of a ‘gun barrel’. It is considered that despite the proposal being non-
complaint with the cut and fill requirements the outcome is a far superior planning 
outcome. 
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• Setbacks and Building Separation  

The proposed setbacks and the required setbacks under Kiama DCP 2020 are as 
follows:  

Building Line Proposed Kiama DCP 2020 
Requirements 

South Boundary Setback (Ground Floor) Dwelling 1: 0.9m 3m 

Dwelling 2: 0.9m 3m 

Dwelling 3: 0.9m 3m 

South Boundary Setback (First Floor) Dwelling 1: 0.9m 3m 

Dwelling 2: 0.9m 3m 

Dwelling 3: 0.9m 3m 

Northern Boundary Setback (Ground 
Floor) 

Dwelling 1: 3.2 3m 

Dwelling 2: 5m 3m 

Dwelling 3: 1.0m 3m 

Northern Boundary Setback (First Floor) Dwelling 1: 2.4 3m 

Dwelling 2:5.0 3m 

Dwelling 3:1.0 3m 

Eastern Boundary Setback (Ground 
Floor) 

Dwelling1: 6m 6m 

Eastern Boundary Setback (First Floor) Dwelling 1: 11.5m 6m 

Western Boundary Setback (Ground 
Floor) 

Dwelling 3: 6.0m 6m 

Western Boundary Setback (First Floor) Dwelling 3: 5.2  6m 

When considering the proposed variation against the objectives that underpin it, the 
proposed setbacks are considered reasonable under the circumstances.  
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  The proposal maintains a sufficient level of separation between existing developments 
on adjoining lots. The utilisation of high sill windows on the walls of the non-compliant 
setback further maintains a high level of privacy for end users of the development and 
the adjoining properties.  

The proposed development creates an environment for end users of the development 
with significant access to daylight, solar access, and ventilation ensuring a high-quality 
outcome for adjoining properties and its respective end users.  

In this regard, the proposed development despite being numerically non-complaint is 
readily achieving the objectives of the setback requirements.  

2. Environment  

A complete assessment of potential environmental impacts is provided in the Section 
4.15 Report as attached to this report.  

3. Social  

A complete assessment of potential social impacts is provided in the Section 4.15 
Report as attached to this report. 

4. Civic Leadership  

The proposed development is considered to be consistent with the Kiama Community 
Strategic Plan particularly the 2.0 Well planned and managed spaces, places and 
environment”, which requires amongst other things that development occur in a way 
that is environmentally, socially and economically responsible.  

5. Economic – Broader Economic Implications  

The proposed development is not expected to result in any significant broader 
economic implications.  

6. Economic - Delivery Program/Operational Plan Implications 

There are no implications for Council’s Delivery Program/adopted Operational Plan.  

7. Risk Analysis 

A risk analysis has been undertaken and it is considered that approval of the 
development application as recommended, does not pose a significant risk to Council.  

8. Consultation  

The development was notified in accordance with the requirements of Council’s 
Community Participation and Engagement Plan for a period of fourteen days. No 
Submissions were received.  

9. Related Policy, Precedents and/or Statutory Requirements 

The statutory instruments relevant to the development include the following: 

• State Environmental Planning Policy No 65 – Design Quality of Residential 
Apartment Development (SEPP 65) 
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  • State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 

• State Environmental Planning Policy No 55 - Remediation of Land 

• State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

• Kiama LEP 2011 

• Kiama Development Control Plan 2020. 

10. Implementation Date/Priority 

In the event that Council adopts the recommendation, a formal notice of determination 
will be issued for the Development Application. A formal notice of determination is valid 
for 5 years and the applicant can act on the development consent at any time within 
that period, subject to meeting any relevant conditions of the consent.  

Conclusion  

A comprehensive assessment of the application has been undertaken in accordance 
with all statutory requirements and it is recommended that the application be approved 
subject to a number of standard conditions (as attached). 
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14 REPORT OF THE DIRECTOR ENGINEERING AND WORKS 

14.1 Pesticides Notification Plan 2021 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.2 Our community and natural environments are adaptive, 
resilient and sustainable 

Delivery Program: 2.2.3 Ensure environmental protection compliance   

 

Summary 

The Pesticides Notification Plan 2021 informs the public about Council’s use of pesticides 
in public places. The plan, last adopted in 2018, has been reviewed by staff in 
accordance with the Pesticides Regulation 2017 and is now in a position ready to be 
placed on public exhibition to seek community input. 

 

Policy 

Pesticides Notification Plan 2021. 

 

Consultation 

The draft Plan 2021 has been developed in consultation with relevant internal staff 
and through discussions with Shellharbour City and Wollongong City Councils, who 
are fellow-members of the Illawarra District Weeds Authority. 

It is proposed to seek community and industry feedback by placing the draft Plan on 
public exhibition for a period of at least 28 Days. Details of any feedback received 
through this process, together with the final version of the Plan will be reported to the 
new Council early in 2022.  

 
 

Attachments 

1 Pesticides notification plan 2021 - Draft⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

1. That Council endorses placing the draft Pesticides Notification Plan 2021 on 
public exhibition for at least twenty eight (28) days for community feedback.  

2. That Council receive a future final report on the consultation results from the 
Pesticides Notification Plan 2021. 
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BACKGROUND 

Pesticides notification is based on the principle that the community has a basic ‘right 
to know’ about pesticide use in public places.  Giving the community notice about 
pesticide use provides accurate and timely information about pesticides and enables 
people to make informed decisions about managing their contact with pesticides.  
Pesticides refers to herbicides, fungicides, insecticides, fumigants, bactericides, 
rodenticides, baits, lures, repellents and pesticides used on animals to control external 
parasites. 

The objectives of the Pesticides Notification Plan are:  

• to meet the communities general right to know about pesticide applications in 
public places  

• to ensure that pesticides are applied to public places in a safe, responsible 
manner, without harm to the community or the environment  

• to inform the community of the notification arrangements that Council will enact 
before applying pesticides in public places.  

CURRENT POSITION 

In accordance with the Pesticides Regulation 2017, Council’s Pesticides Notification 
Plan must be reviewed every three to five years.  Staff have reviewed the 2018 Plan 
taking into consideration any subsequent legislative or regulatory changes and internal 
feedback on application of the existing Plan. 

Based on there being no changes in legislative or external requirements, the draft 
Pesticide Notification Plan 2021 (copy attached) is substantially unchanged from the 
2018 version except to change the review period from three years to five years.  The 
review period change will bring Kiama Council’s Plan in line with the review timing of 
our Illawarra District Weeds Authority partners, Wollongong and Shellharbour 
Councils, who are also reviewing their Pesticides Notification Plans this year, and 
every five years thereafter. 

CONCUSION 

The review of Council’s Pesticide Notification Plan is required every three to five years 
in accordance with the Pesticides Regulation 2017. Council staff have reviewed the 
2018 Plan and prepared a revised draft 2021 Plan for community feedback through 
proposed public exhibition. The final draft Plan will be considered by the new Council 
in early 2022, taking into account any feedback received. 
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14.2 Successful Funding Applications - Fixing Local Roads (2022 - 2023) 

CSP Objective: 1.0 A healthy, safe and inclusive community 

CSP Strategy: 1.3 We live in a safe community 

Delivery Program: 1.3.3 Undertake local community safety initiatives   

 

Summary 

The State Government, through Transport for NSW (TfNSW) have formally advised 
Council that its application for grant funding under the Fixing Local Roads (Round 3) 
program was successful. 

This report seeks Council’s approval to accept the grant funding for three projects 
totalling $305,000, being for asphalt resurfacing works at Barney Street, Kiama and 
on Meehan Drive and Johnson Street, Kiama Downs.  

Financial implication 

These projects are fully funded by TfNSW through the NSW Government's Fixing 
Local Roads and delivered by Council resources. These projects form part of Council’s 
forward capital works program and had been scheduled for delivery in 2022/23 based 
on current available budgets. Acceptance of this funding would allow reallocation of 
Council’s budget in 2022/23 to other priority projects. 

The Funding Deed requires commencement of the projects within 6 months from 
accepting the funding and completion within 24 months. Pending Council’s acceptance 
of the funding, the new projects will be established in the 2022/23 Capital Works 
program to track the delivery of each funded project. 

Policy 

Delivery of these projects supports identified priorities within Council’s Asset 
Management Plans. 

Acceptance of external funding for these projects supports Council’s Financial 
Sustainability initiatives by reducing the impact on Council finances and enabling 
potential reallocation of funds to other priority works. 

Communication/Community engagement 

The funded projects have previously been identified and adopted as priorities by 
Council for allocation of resources in a future year. 
 

Attachments 

1 Funding Deed - Barney Street Kiama - Round 3 - Fixing Local Roads⇩  

2 Funding Deed - Meehan Drive Kiama Downs - Round 3 - Fixing Local Roads⇩  

3 Funding Deed - Johnson Street Kiama - Round 3 - Fixing Local Roads⇩  

Enclosures 
Nil 
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RECOMMENDATION 

That Council: 

1. Accept the grant funding of $305,000 offered by the State Government under 
their Fixing Local Roads (Round 3) for delivery of asphalt resurfacing works at 
Barney Street, Kiama and Meehan Drive and Johnson Street, Kiama Downs. 

2. Delegate to the Chief Executive Officer authority to sign the funding agreement 
enabling execution of the funding for asphalt resurfacing works at Barney 
Street, Kiama and Meehan Drive and Johnson Street, Kiama Downs.  

 

BACKGROUND 

Kiama Municipal Council was eligible to apply for funding under the NSW 
Government’s Fixing Local Roads (Round 3) program, which is an initiative to help 
regional Councils repair, maintain and seal priority local roads in their communities.  

Applications for funding to Transport for NSW (TfNSW) closed at the start of July 2021. 
As Council was finalising its Budgets and Programs for 2021/22 in this same period, 
an application was made for three projects that were original planned for delivery in 
the 2021/22 financial year, but were re-phased to 2022/23 due to budget limitations. 
The projects applied for were: 

1. Barney Street, Kiama – The project will include the milling and resealing of 
approximately 688m of existing asphalt surface. Funding amount of $170,000. 

2. Meehan Drive, Kiama Downs - The project will include the milling and heavy 
patching of large sections of failing pavement over a 1.55km stretch to replace 
the existing asphalt surface. Funding amount of $80,000. 

3. Johnson Street, Kiama Downs - The project will include the milling and resealing 
of a section of failing pavement over a 250m stretch to replace the existing 
asphalt surface. Funding amount of $55,000. 

These projects have been identified through Council’s asset management processes 
as high priorities for renewal and each addressed the grant funding eligibility criteria. 

Current Position 

Council recently received formal notification from TfNSW that our applications were 
successful together with a proposed funding agreement (copy attached).  The key 
requirements that Council must adhere to as part of its acceptance of project funding 
are outlined below, with further detail provided in the Attachments. 

1. Council provides written acceptance of funding; 

2. Council provides a program of works for achieving significant Milestones; 

3. Physical works are commenced within 6 months of signing the Funding Deed 
and are completed before June 2023; 

4. Council submits invoices/ certified expenditure claims and evidence of work 
completed; 
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In general, the terms of the Funding Deeds are considered acceptable and can be 
achieved should Council approve acceptance of the funding. 

Conclusion 

The State Government’s Fixing Local Roads (Round 3) program provides support to 
regional and rural Council’s to supplement Council resources in improving local roads. 
Acceptance of the $305,000 offered for delivery of three (3) programmed projects in 
the 2022/23 financial year will enable Council funds to be reallocated to other priority 
projects, supporting our Financial Sustainability programs. 
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14.3 Local Government Road Safety Program (LGRSP) for 2021-2022 - Funding 
Acceptance 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.5 Effectively manage our transport, drainage and other 
infrastructure and assets 

Delivery Program: 2.5.1 Manage road infrastructure through the Road Asset 
Management Plan   

 

Summary 

Transport for NSW (TfNSW) provide annual funding to all eligible NSW Councils under 
their Local Government Road Safety Program (LGRSP). Council has been advised 
that the 2021-2022 funding of $68,202 plus GST has been allocated to 13 initiatives 
including contribution towards the salary of Council’s Road Safety Officer. 

This report seeks Council’s approval to accept the funding and give delegated 
authority to the Chief Executive Officer to action the offer of funding. 

 

Financial implication 

The identified projects are fully funded by TfNSW through the LGRSP for 2021-2022 
in accordance with the Local Government Guidelines. The value of the grant funding 
was advised to Council earlier in 2021 and has been included into Council’s 2021/22 
adopted budget. 

The funding includes provision for 50% of the employment costs of Council’s Road 
Safety Officer. Council’s operational salaries budget includes an annual allocation to 
fund the remaining 50%. 
 

Policy 

N/A 

 

Consultation (internal) 

N/A 

 

Communication/Community engagement 

N/A 
 

Attachments 

1 Local Governement Road Safety Project Grant Funding Offer - 2021-2022⇩  

Enclosures 
Nil 
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RECOMMENDATION 

That Council:  

1. Accept the funding offer of $68,202 (plus GST) under the Local Government 
Road Safety Program for 2021-2022 financial year. 

2. Give the Chief Executive Officer delegated authority to sign the Funding 
Agreement under the Local Government Road Safety Program for 2021-2022. 

 

BACKGROUND 

Transport for NSW (TfNSW) provides annual funding to all eligible NSW Councils 
under their Local Government Road Safety Program (LGRSP). Council has been 
advised that the 2021-2022 funding of $68,202 plus GST has been allocated to the 
following 13 initiatives, as detailed in the attached funding offer. 

 
 Project #  Project Name  Funding  

Salary  Road Safety Officer employment costs (50% of estimated 

costs)  

$55,729  

P-2617  National Road Safety Week - Kiama  $4,200  

P-2547  Caravan and Motor Home Road Safety Education  $100  

P-2546  Pedestrians – Look Out Before You Step Out Kiama  $3,873  

P-2544  Road Safety in the Workplace  $200  

P-2543  Kiama Bike Skills Program for Active Kids  $3,000  

P-2542  Helping Learner Drivers Become Safer Drivers (HLDBSD)  $300  

P-2541  Older Road Users 65+ - Kiama  $200  

P-2412  Motorcycle Safety - Kiama  $600  

   

Joint Projects – in kind support by Council’s RSO 

P-2523  Ultimate Learner Log Book Run Experience  

P-2187  Share the Path – The Path is Ours to Share  

P-2516  Motorcycle Safety – Accident Management Training  

TfNSW Funded Project – in kind support by Council’s RSO 

P-2545  Speed Monitoring on Local Roads – VMS Project  

Total           $68,202 

(ex GST)  

Details of each of the funded road safety projects are outlined below: 

Kiama Municipal Council Projects 

National Road Safety Week – Kiama  

Support National Road Safety Week by implementing activities to promote drivers 
taking pledges to drive safety on the road, remove distractions such as mobile phones 
while driving and not put others at risk by speeding, driving while tired or under the 
influence of alcohol and drugs and to protect vulnerable road users. 
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Activities in Kiama LGA will involve lighting up the Kiama Light House in the Road 
Safety theme colour yellow and holding a market stall at the farmers markets during 
the week of National Road Safety Week. 

Caravan and Motor Home Road Safety Education 

This project involves implementation of an educational pop-up stall at the Kiama 
Markets to educate older road users on caravan and motor-home road safety. The 
Australian population is ageing and an increasing number of older Australians 
including many Kiama residents are becoming ‘grey nomads’, driving long distances 
on high speed rural roads. While many drivers in this age range are engaging in self-
regulation and limiting their driving to known roads, others are often driving on highly 
unfamiliar roads, and possibly engaging in unfamiliar practices such as towing large 
loads (e.g. caravans, camping trailers) or driving large vehicles (e.g. motorhomes, 
large four wheel drives).  

Pedestrians – Look Out Before You Step Out, Kiama 

This project is aimed at reducing the number and severity of crashes involving 
pedestrians in the Kiama LGA by the installation of “Look out before you step out” 
stencils at various locations. 

Road Safety in the Workplace 

Road safety is everyone’s responsibility. In NSW, almost 30 percent of workplace 
fatalities are as a result of road crashes. All organisations have a duty of care under 
Work Health and Safety legislation to provide a safe work environment. 

The “Road Safety in the Workplace” guide provides workplaces with information about 
key road safety issues and risks, and ways to help workers get around safety while 
using the road. It also provides information to help embed road safety within Kiama 
Municipal Council. 

Two (2) workshops will be facilitated in Council’s workplace toolbox meetings, focused 
on business areas with high vehicle and fleet usage. 

Kiama Bike Skills Program for Active Kids 

This project will deliver an Active Kids bike program at the new Minnamurra Bike Skills 
Track to promote bicycle safety, bike maintenance and helmet wearing. 

Older Road Users 65+ - Kiama 

“On the road 65 Plus” publications and programs provide advice and safety tips for 
people in our community aged 65 or over to help make safer choices when driving, 
riding, walking, using a mobility scooters. Checklists are included to help develop safer 
driving habits and make better choices when walking and crossing the road. 

The NSW older driver licensing system is explained, including information for those 
who want to transition from full-time driving to other transport options. 

During the program workshops, Council’s Road Safety Officer (RSO) clarifies the Top 
10 misunderstood road rules. Whether people are experiencing changes in their 
mobility or planning for the future, this program will help older drivers stay independent 
and safe. 
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Motorcycle Safety – Kiama 

The aim of the Project is to conduct a Motorcycle information workshop day based at 
the Jamberoo Hotel which is a popular meeting spot for weekend motorcycle riders, 
to identify motorcycle crash risks on the road environment and raise the awareness of 
the "Ride to Live" campaign. The program will use Jamberoo Mountain Road, which 
is very popular with motorcycle riders as the local example. 

Graduated Licensing Scheme 

Six (6) Graduated licensing scheme workshops are to be held in Kiama to help 
supervisors of learner drivers complete the task of teaching a learner to drive. The 
presentations outline the restrictions on L and P plate drivers, provide practical advice 
on completing the learner log book and explore strategies to make for an effective 
learning experience. 

Joint Council Projects: 

These projects are collaborative initiatives across multiple Councils in the Illawarra 
and will involve in-kind contribution only from Council’s Road Safety Officer. 

Log Book Runs 

Six Learner Driver Log Book Runs including the Ultimate Learner Log Book Run 
experience will be held in conjunction with Shellharbour Council. These events provide 
an opportunity for learners and their supervisors to experience a wide range of road 
and traffic conditions as well as experiencing random breath testing, driver reviver stop 
and radar speed check. In addition, these events provide access to road safety 
professionals, highway police officers and peers in a positive non-threatening 
environment. 

Share the Path – The Path is Ours to Share 

As walking and cycling are popular activities across the Region with available facilities 
being heavily used at peak holiday times, Council has and continues to receive 
feedback from residents of conflict between shared path users and frustration from 
people using the paths with some users not obeying the rules. 

Council’s Road Safety Officer (RSO) will work with Shoalhaven, Shellharbour and 
Wollongong RSO's to provide a clear and consistent message across the four council 
areas when it comes to shared paths, cyclist and pedestrian safety in the LGA'S. 

Motorcycle Safety – Accident Management Training 

It is well understood that prompt medical interventions in emergency situations can 
often save lives and decrease injury severity. Emergency responses to crashes in rural 
locations can be delayed due to the relative isolation at the crash site. This campaign 
supports Accident Management Training for Motorcyclists who are more exposed as 
road users and risk serious injury if involved in a crash.  

TfNSW Funded Project  

This project is delivered and funded by TfNSW, supported by the RSOs from each 
Council. 
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Speed Monitoring on Local Roads – VMS Project 

The speed monitoring program delivered by Transport for NSW aims to slow speeding 
drivers as they approach locations identified by Council’s RSO of high pedestrian 
activity such as CBD areas, schools and community events. 

The program uses electronic Variable Messages Signs (VMS) to caution drivers, and 
to collect and analyse speed data over a period of six weeks.  The VMS display 
messages to warn drivers to reduce speeds and also provide data to TfNSW and 
Council to help develop longer term speed reduction interventions as required. 

CONCLUSION 

Transport for NSW (TfNSW) provide annual funding to all eligible NSW Councils under 
their Local Government Road Safety Program (LGRSP). The program has a long 
history of supporting the provision of Road Safety Officers in Councils and supporting 
delivery of hands-on road safety messaging and programs. 

Council has been advised that the 2021-2022 funding of $68,202 plus GST has been 
allocated to 13 initiatives as detailed in this report. 
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14.4 Questions for Future Meetings: Kiama Harbour Projects 

CSP Objective: 4.0 Responsible civic leadership that is transparent, innovative 
and accessible 

CSP Strategy: 4.2 Council embraces good governance and better practice 
strategies 

Delivery Program: 4.2.4 Develop strategic partnerships with regional and other 
organisations to advance local community priorities   

 

Summary 

At Council’s August 2021 ordinary meeting, Councillor Reilly requested a report 
regarding the timing of Crown Lands project to replace the failed retaining wall. At 
Council’s September 2021 ordinary meeting, Councillor Way requested a report on 
the reconstruction of the southern wharf at the Kiama Harbour boat ramp. 

Both these matters were referred to the Director Engineering and Works for action. 
This report provides a response to both these requests. 

Financial implication 

The project to repair and upgrade the Kiama Harbour retaining wall is fully funded by 
the State Government. 

Council’s 2021/33 Capital Works program includes a budget allocation for the 
investigation and design of a floating jetty to replace the existing southern wharf jetty. 
Funding for construction of the new jetty will likely require external funding and staff 
are in discussions with the State Government in this regard to support delivery in a 
future year. 

Policy 

Nil 

Consultation (internal) 

N/A 

Communication/Community engagement 

Transport for NSW have advised that the designs for the retaining wall will be placed 
on exhibition in October or November 2021 to enable community feedback prior to 
undertake the works in early 2022. 

The design of the replacement jetty will involve consultation with the local community 
including boat owners and harbour user groups to ensure it meets user needs. 
 

Attachments 

Nil 

Enclosures 

Nil 
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RECOMMENDATION 

That Council: 

1. Notes the State Government’s timing of delivering the repair and upgrade to the 
Kiama Harbour Retaining Wall. 

2. Notes the status of Council’s project to replace the Kiama Harbour southern jetty. 

 

BACKGROUND 

At the 17 August 2021 Ordinary Council meeting, Councillor Reilly requested a report 
providing clarity from Crown Lands around the specific timing of the repair and/or 
replacement of the retaining wall, on the land that they manage around the Kiama 
Harbour (which was destroyed over half a decade ago), that creates an unsightly and 
dangerous scar on our otherwise safe and beautiful harbour.  

At the 21 September 2021 Ordinary Council meeting, Councillor Way requested a 
report on proposed reconstruction by ocean wharf contractors for the southern wharf 
at Kiama Harbour boat ramp that would also include disabled access, given the Kiama 
Harbour Revitalisation project has confirmed the boat ramp will remain in its current 
location.  

Both matters were referred to the Director Engineering and Works for action. 

Kiama Harbour Retaining Wall 

The project to repair and upgrade the retaining wall in Kiama Harbour, located east of 
the boat ramp is being managed by the Department of Planning, Industry and 
Environment (Crown Lands), who owns the asset. Council is working in 
partnership with the State Government to review and finalise the design. 

The Project’s Manager has advised Council that they were hoping to have notified the 
public of the proposal by now, however have been delayed finalising the artwork on 
the face of the wall. 

Based on the most recent advice, the proposed designs will be provided to the 
community for comment in mid-October 2021.  Advertising for construction tenders is 
planned for Nov/Dec with works expected to commence in early 2022. 

Kiama Harbour Southern Wharf Jetty 

Council’s capital works program for 2021/22 includes a budget allocation for the design 
of a new floating jetty to replace the existing jetty which has structural issues located 
adjacent to the Crown Lands owned retaining wall. 

Requests for Quotations from qualified consultants has recently been issued for the 
design of the replacement jetty and will involve consultation with the local community 
including boat owners and harbour user groups to ensure it meets user needs. A 
decision on whether Council replace the former pontoon, which was destroyed in a 
2020 storm event, will be considered as part of this design process for the jetty. 
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Funding for construction of the new jetty will likely require external funding and staff 
are in discussions with the State Government in this regard to support delivery in a 
future year. 
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14.5 Proposed Commemorative Garden on Gerringong Headland 

CSP Objective: 1.0 A healthy, safe and inclusive community 

CSP Strategy: 1.1 Developing and implementing services and programs that 
promote social cohesion, healthy and active lifestyles for residents 
of all ages, abilities and interests 

Delivery Program: 1.1.7 Manage recreation and open space infrastructure to cater 
for current and future generations   

 

Summary 

Council has received a request from the Gerringong Lions Club to establish a 
Commemorative Garden and Dog memorial on Gerringong Headland north of the 
Cemetery. Staff have advised the Club that the Dog memorial component of the 
proposal is against Council Policy, however the commemorative garden is can be 
supported pending Council endorsement and community consultation. 

This report provides details of the proposal and Council policies related to the matter. 

 

Financial implication 

The Gerringong Lions Club has proposed that establishment and ongoing 
maintenance of the Commemorative Garden would be fully funded by the Club and 
volunteers. 

Should the proposal go ahead and club membership change, there is a potential for 
maintenance of the site to reduce, placing resourcing burden on Council. 

Policy 

In 2010, Council rescinded its former Memorial Seats Policy CR115 which enabled 
individuals to pay for the installation of memorial plaques and seats on public reserves 
throughout the Municipality. 

As such, a proposal such as for the dog memorial garden is against Council Policy 
and any formal approval of a memorial plaque or commemorative garden such as the 
project proposal, would require a formal resolution of Council, following an extended 
public exhibition process. 

Planting of trees and shrubs in the commemorative garden would need to be carried 
out in accordance with Council’s Tree Management Policy for public lands. 

Consultation (internal) 

Advice was sought from Council’s Property, Strategic Planning, Design & 
Development, Cemetery Operations and Park Maintenance sections in preparing 
Council’s response to the club and in preparing this report. 

Communication/Community engagement 

No community engagement has occurred by the Club or Council to date. 

Should Council decide to support the proposal in some form, broad community 
consultation would be required to ascertain broader community views on the proposal. 
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Attachments 

1 Gerringong Lions - request Commemorative Garden Project proposal - South 
Werri headland⇩  

2 Response to Gerringong Lions - Commemorative Garden Project Proposal - 
Mike Dowd⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council: 

1. Provide in principle support and thank the Gerringong Lions Club for the proposal 
for a Commemorative Garden at Gerringong Headland to recognize 75 years of 
service provided to the community by the Lions Club. 

2. Note that inclusion of a commemorative dog plaque is not permissible under 
Council Policy 

 

BACKGROUND 

As part of their celebrations to recognise 75 Years of the Lions Club operating in 
Australia, Lions Club Australia are attempting to establish 75 Commemorative 
Gardens around Australia by September 2022. 

In July 2021, Council received a project proposal from the Lions Club of Gerringong 
to establish one of these Commemorative Gardens at Gerringong Headland. The 
proposal also included a component put forward by the Gerringong Dogs Group for a 
commemorative dogs garden in remembrance of members’ dogs who have died. 

The proposed garden would be located within the dog off leash area of Gerringong 
Headland, immediately north of Gerringong Cemetery as shown on Figure 1 below. 

 

Figure 1: Proposed Commemorative Garden Location 
(source: Gerringong Lions Club Project Proposal) 
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The detailed proposal is attached to the report and is summarised here.  

• The proposed garden is intended to be roughly oval in shape as shown in figure 
2, approximately 5m x 15m at its widest and comprises: 

o Plantings in the rear portion (western side) covered in appropriate 

indigenous trees and shrubs, and the front portion with appropriate ground 
covers. 

o Garden edging to enable easier edge-mowing. 

o A small concrete apron to allow two large dog water bowls to be added. 

o Two backless bench seats made of composite timber and steel for dog 

owners, particularly elderly and disabled, to rest on. 

o A plaque on a stone monument located between the bench seats to 

commemorate the construction and official opening of the garden.  

• The additional commemorative Dogs Garden component would comprise: 

o Wooden sleepers embedded at varying heights between the front and rear 

planting areas for dog owners to have small commemorative plaques 
attached for their pet dogs that have died. 

o The Club proposes to place a limitation on type and size of plaque for 

purposes of appearance and consistency, with location on sleepers strictly 
controlled. 

 

Figure 2: Layout of Proposed Commemorative Garden 

(source: Gerringong Lions Club Project Proposal) 

• Construction, planting and ongoing maintenance of the garden is proposed to be 
carried out Lions Club, Dogs Club and Gerringong Mens Shed volunteers 
utilising volunteer labour, community fund raising and potentially external grant 
funding as needed and where available. 
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• The proposal mentions that “it is also hoped that Kiama Municipal Council may 
contribute to this community project”. 

CURRENT POSITION 

The proposal has been reviewed by staff from Council’ Property, Strategic Planning, 
Design & Development, Cemetery Operations and Park Maintenance sections. The 
outcomes of this review were conveyed to the Lions Club in late August (copy 
attached) and can be summarised as: 

1. The concept of a commemorative garden is considered appropriate, particularly 
recognising the long history of community service provided by the Lions Club, 

2. Inclusion of a dog memorial involving individualised plaques is not supported as 
it is not permissible under Council Policy, 

3. As an alternative to the individual dog memorial plaques, recognition of local 
dogs past and present who have used this beautiful site could be included on the 
single plaque installed at the Garden to recognise the Lions Club and the 
construction of the garden. 

The following provides key points from the review and the basis for the advice provided 
to the Club: 

Permissibility/Appropriateness 

1. The site of the proposed garden is located on Council land, designated as 
community land for public recreation use and is also designated as a dog off-
leash area. 

2. This area surrounding the proposed garden is a very well used and much loved 
recreational area, often used for weddings, Anzac Day commemorations, whale 
watching, dog exercise and general passive recreation. 

3. Gerringong Cemetery is immediately south of the proposed garden. This facility 
is very close to capacity and opportunities for future expansion into this public 
recreation area, although not planned, may be considered by a future Council. 

4. In regards to the commemorative garden, the proposed location and size is 
appropriate for its surroundings, noting that the Club would need to refer to 
Council’s Tree Management Policy and seek guidance from Council staff in 
regards to the appropriate selection of species for the site, particularly relating to 
requirements for local species and to not impact on neighbour’s views. 

5. In regards to the proposed dog memorial, this proposal is not acceptable to 
Council on a number of fronts and is not supported by Council Policy. 

6. In 2010, Council rescinded its former Memorial Seats Policy CR115 which 
enabled individuals to pay for the installation of memorial plaques and seats on 
public reserves throughout the Municipality. As such, a proposal such as for the 
dog memorial garden is against Council Policy and any formal approval of a 
memorial plaque or commemorative garden such as this project proposal, would 
require a formal resolution of Council, following an extended public exhibition 
process. 
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7. It is considered that the proposal for dog memorial plaques would set an  
undesirable precedent. If approved in Gerringong, there is potential for any 
community in the Municipality to ask to establish a similar memorial for their local 
pets in any local park. 

Management/Maintenance 

1. The Lions Club proposal outlines their intention to maintain and manage the 
proposed garden, without Council assistance. However, Council would have a 
potential ongoing liability and maintenance burden for such a facility,based on 
recent experiences from other parks where community groups have initially 
undertaken volunteer work to maintain additional facilities, but subsequently 
sought assistance and unfunded resources from Council when volunteers lost 
interest or capacity to look after their improvements. 

2. In regards to the proposed dog memorial plaques, more discussion would be 
required with the Club to ensure any burden placed on the Lions Club or Dog 
Owners group to manage and control the placement of plaques on the sleepers 
by dog owners. The proposal states that “A limitation on type and size of plaque 
will be set for purposes of appearance and consistency, with location on sleepers 
strictly controlled”. This suggests that only a limited number of dogs will ever be 
able to be memorialised at the site and that the community groups would set the 
rules around who could and could not place a plaque. Once word spreads of the 
facility, the site could be overwhelmed with applications from all over the 
Municipality and beyond. There is also the question of who would pay for the 
plaques, would there be fees attached and who would manage their repair or 
replacement if lost or damaged? 

3. Establishment of fees for such a restricted, limited access activity is not covered 
in Council’s Fees and Charges and this is not considered as an appropriate 
activity on community land which is freely and openly accessible to all members 
of the community.  Nor is it considered appropriate that Council take on this role. 

At the time of preparing this report, the Club has not replied to the initial response 
provided by Council’s Director in later August. 

CONCLUSION 

The Gerringong Lions Club, Dogs Group and Mens Shed should be congratulated for 
coming together to prepare a well-structured proposal for a commemorative garden 
and dog memorial on Gerringong Headland.   

The proposal has been reviewed by staff and an initial response provided to the Clubs 
concluding that establishment of a commemorative garden would be appropriate to 
recognise 75 years of service provided to the community by the Lions Club, however 
the inclusion of a commemorative dog plaques as part of the garden is not 
appropriate. As an alternative, recognition of local dogs past and present who have 
used this beautiful site could be included on the single plaque installed at the Garden 
to recognise the Lions Club and the construction of the garden. 
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15 REPORT OF THE DIRECTOR BLUE HAVEN 

15.1 Blue Haven Update 

CSP Objective: 1.0 A healthy, safe and inclusive community 

CSP Strategy: 1.2 Planning for and assisting specific needs groups 

Delivery Program: 1.2.1 Operate Blue Haven Care   

 

Summary 

This report provides information pertaining to Council’s Blue Haven operations.  
Details related to current state of operations, such as unit occupancy are contained in 
the report.  

Financial implication 

Nil 

Policy 

No policy Changes Required 

Consultation (internal) 

Consultation with Blue Haven managers in Residential, Community Care and 
Retirement Living portfolios.  

Communication/Community engagement 

N/A 
 

Attachments 

Nil 

Enclosures 

Nil 
 

RECOMMENDATION 

That Council note the information contained in this report. 

 

BACKGROUND 

Blue Haven has been a part of Kiama Council and the Kiama community for over 40 
years.  In its current state the portfolio provides various levels of services and supports 
for daily living to seniors in the Illawarra and Shoalhaven.  
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Governance structure 

The services offered through Blue Haven have operated under the direction and 
governance of Council’s leadership structure. This has included the CEO, Director and 
the Councilors.  In recent times, mainly due to increasing regulatory pressure, it has 
become necessary to review the governance and compliance of Blue Haven and 
ensure that an adequate governance structure is in place.  As previously reported, the 
Councilors and CEO have been working towards the implementation of a section 355 
committee after the Blue Haven section 355 policy was endorsed at the August 2021 
ordinary meeting of Council. As per the policy the section 355 committee will be named 
the Blue Haven Advisory Board.  

Advertising for the five available independent member positions was completed in 
September 2021 and interviews are being held with shortlisted candidates between 5 
October and 12 October 2021. It is anticipated that the first meeting of the Blue Haven 
Advisory Board will be held in November 2021. As well as oversee Blue Havens 
operations and compliance the Advisory Board will focus on the governance of clinical 
care and the adherence to the aged care quality standards.  

A general update on each of Blue Havens operational areas is provided below:  

Residential aged care facility  

The Residential Aged Care Facility (RACF) currently has a 94% occupancy rate. This 
is above the industry standard, which has fallen across the country during the Covid-
19 pandemic. During this time Blue Haven has increased its occupancy considerably.  

The residential aged care facility has been responding to the extensive final report of 
the Royal Commission into Aged Care Quality. Numerous continuous improvement 
and quality initiatives are underway, all aimed at keeping Blue Haven as a provider of 
choice in the region.  

The RACF recently received a 6-month extension to its usual 3 year accreditation 
cycle, which was due to expire in September. The Blue Haven team will continue to 
work towards improvements in care and governance with accreditation now expected 
to occur sometime prior to March 2022. The accreditation process involves the facility 
submitting a self-assessment to the Aged Care Quality and Safety Commission which 
has been completed. A team of auditors from the Aged Care Quality and Safety 
Commission will then be sent to the site unannounced, with staff therefore not having 
any indication of the date or time of their arrival.  

I am pleased to report to Council that Blue Haven RACF has achieved a 100% staff 
vaccination rate. As required by the public heath order, all working staff have received 
a Covid-19 vaccination prior to September 17th 2021. A big thank you must be 
extended to the local Primary Health Network for sourcing enough Covid-19 
vaccinations and to local GP Jacquie Pinson for her time volunteering to vaccinate 
staff on site.  
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Retirement living units  

Kiama Council has 260 apartments in Kiama that cater for independent seniors living. 
People living in these units retain much of their independence.  Many still drive to the 
shops and enjoy a great quality of life without the burden of maintenance and cleaning 
of a larger home.  Council’s two retirement village complexes also provide many 
opportunities for social connection and friendships in shared spaces, organized 
activities and close social networks. The value of social connection and proximity to 
the amenities of the Kiama central business district makes ageing in place in our 
independent living units a genuinely valued lifestyle option for many.   

At our Terralong site there are currently 6 vacancies with an occupancy rate of 97% 

I am pleased to report that all units at the new Bonaira site have been sold, or are 
under deposit.  

Community aged care  

Covid-19 has had a large impact on community-based services. Many seniors are 
reluctant to receive care in these uncertain times. Blue Haven community staff have 
worked tirelessly to ensure consumers of our community services feel safe and 
protected. Although it is not a requirement the community has achieved a 99% 
vaccination rate. This is a testament to the community team that travel the Illawarra 
providing in home support.   

Blue Haven Community team is also proud of their operation of local community 
transport fleet. Over 300 clients regularly use this transport service to also help 
maintain their independence and contact with the community.  

You will often see the fleet of Blue Haven Buses driving seniors around the area to 
necessary appointments, shopping or social groups. Community transport is well 
supported by an amazing group of local volunteers that provide their time to drive 
buses, volunteer time in social support and help others access services in their 
community. As the restrictions of Covid-19 ease Blue Haven will be looking for more 
amazing volunteers in both the aged care facility and community and transport 
programs.  

Covid-19 Planning and Preparation 

Blue Haven continues to refine its response and plans to the Covid-19 pandemic.  

We work hard to ensure rigorous safety practices and the ongoing health and wellness 
of our staff and residents. Management has worked in the last few months to refine 
our COVID safe plans and outbreak management plans.  

As stated above the residential team has achieved 100% vaccination rate and the 
community team 99%. Both are outstanding results to ensure the safety of our 
communities most vulnerable residents.  

In September the facility fortified its plans with the addition of extra equipment related 
to correct storage of PPE. Also, stocks of PPE have been recalculated with latest 
advice on usage and weekly stock takes ensure we maintain an adequate supply.  
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Blue Haven recently hosted an infection control expert from the health district to review 
plans and consult on the latest PPE information around masks and mask fitment.  The 
management team at Blue Haven have continued this close work with both the local 
health district and other aged care providers throughout the pandemic, with meetings 
held each week to address the latest topics and updates.  
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16 REPORTS FOR INFORMATION 

16.1 Community donations update - 4th quarter 2020/21 and 1st quarter 
2021/22 reporting 

Responsible Director: Office of the Chief Executive Officer    

 

In the fourth quarter for the 2020/2021 financial year and the first quarter of the 
2021/2022 financial year the Community Donations Panel has approved a $250 
contribution to the following: 

 

Applicant Funding towards 

Jamberoo Public School Operational costs for Trivia Night 

Gerringong Rotary Club Operational costs for Mental Health First Aid 
Courses 

Kiama Garden Club Operational costs of running the event and 
purchase of prizes. 

 

Communication/Community Engagement 

Details of Council’s Community Donations Policy are available on Council’s website.   
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16.2 Alcohol and Other Drugs Policy and Procedure for Councillors - 
administrative review 

Responsible Director: Office of the Chief Executive Officer    

 

A biennial review was completed in August 2021 of the Alcohol and Other Drugs Policy 
for Councillors and the Alcohol and Other Drugs Procedure for Councillors. Minor 
administrative changes have been made to both documents. The schedule of 
proposed changes for both documents are attached together with the policy and the 
procedure.  

 

Communication/Community Engagement 

As the changes to the Procedures were administrative only there is no requirement for 
the document to be further endorsed by Council, so no public exhibition is required. 

 

 

Attachments 

1 Alcohol and Other Drugs Policy for Councillors review 2021⇩  

2 Schedule of proposed changes - Policy Review⇩  

3 Alcohol and Other Drugs Procedure for Councillors review 2021⇩  

4 Schedule of proposed changes - Procedure Review⇩  
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16.3 Questions for Future Meeting Register as at 8 October 2021 

Responsible Director: Office of the Chief Executive Officer    

 

Attached for Councillors’ information is the Questions for Future Meetings Register as 
at 8 October 2021. 

 

 

Attachments 

1 QFM - Table⇩  
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16.4 Annual Tabling of Returns of Disclosure of Pecuniary Interests and Other 
Matters - 2020-2021 

Responsible Director: Office of the Chief Executive Officer    

 

The Model Code of Conduct for Local Councils in NSW (the Model Code) requires the 
General Manager (or CEO) to table all Annual Returns of Disclosure of Pecuniary 
Interests and Other Matters (the return) lodged by the prescribed due date of 30 
September 2021 at the first Council meeting after that date.   

Council Officers forwarded the Office of Local Government guidelines and designated 
forms for the completion of returns to all relevant Councillors, staff and designated 
persons outlining their responsibilities to complete the return for the period 1 July 2020 
to 30 June 2021 in order to comply with the provisions of the Model Code. 

All designated persons must lodge their return with the General Manager (CEO) by 30 
September each year. A register of these returns will be tabled during the meeting in 
the Council Chambers.  

Communication/Community Engagement 

N/A 
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17 ADDENDUM TO REPORTS  

18 NOTICE OF MOTION 

Nil   

19 QUESTIONS FOR FUTURE MEETINGS 

20 CONFIDENTIAL SUMMARY 

CONFIDENTIAL COMMITTEE OF THE WHOLE 

Submitted to the Ordinary Meeting of Council held on 19 October 2021 

PROCEDURE  

• Recommendation to go into Closed Committee. 

• Mayoral call for Public Representations. 

• Consideration of Representations and issues to be removed from Closed 
Committee. 

• Recommendation to exclude Press and Public if required. 

• Closed Committee discussions if required. 

20.1  Exclusion Of Press And Public: 

RECOMMENDATION 

That in accordance with Sections 10 and 10A of the Local Government Act, 1993 as 
amended, Council close the meeting of the Confidential Committee of the Whole to 
the Press and Public on the grounds detailed under the report headings as detailed 
below. 

21.1 TENDER FOR HINDMARSH PARK, KIAMA - LANDSCAPE DETAILED 
DESIGN 

Reason for Confidentiality: This matter deals with information that would, if 
disclosed, confer a commercial advantage on a person with whom the Council is 
conducting (or proposes to conduct) business as per Section 10A(2)(c) of the Local 
Government Act. . 

21.2 REQUEST FOR REVIEW OF LEASE RENTAL - FARBREBURN P/L 

Reason for Confidentiality: This matter deals with information that would, if 
disclosed, confer a commercial advantage on a person with whom the Council is 
conducting (or proposes to conduct) business as per Section 10A(2)(c) of the Local 
Government Act. . 
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21.3 OLD COUNCIL CHAMBER BUILDING REMEDIATION TENDER REPORT 

Reason for Confidentiality: This matter deals with information that would, if 
disclosed, confer a commercial advantage on a person with whom the Council is 
conducting (or proposes to conduct) business as per Section 10A(2)(c) of the Local 
Government Act. . 

21.4 UPGRADE OF REMAINING 951 NON-LED STREETLIGHTS TO LED 
LIGHTING - ENDEAVOUR ENERGY 

Reason for Confidentiality: This matter deals with details of systems and/or 
arrangements that have been implemented to protect council, councillors, staff and 
Council property as per Section 10A(2)(f) of the Local Government Act. . 

21.5 AKUNA STREET LANDHOLDINGS 

Reason for Confidentiality: This matter deals with information that would, if 
disclosed, confer a commercial advantage on a person with whom the Council is 
conducting (or proposes to conduct) business as per Section 10A(2)(c) of the Local 
Government Act. . 

  

 

   

21 CONFIDENTIAL REPORTS 

21.1 Tender for Hindmarsh Park, Kiama - Landscape Detailed Design 

CSP Objective: 1.0 A healthy, safe and inclusive community 

CSP Strategy: 1.1 Developing and implementing services and programs that 
promote social cohesion, healthy and active lifestyles for residents 
of all ages, abilities and interests 

Delivery Program: 1.1.7 Manage recreation and open space infrastructure to cater 
for current and future generations   

REASON FOR CONFIDENTIALITY  

This item is classified CONFIDENTIAL under the provisions of Section 10A(2) of the 
Local Government Act 1993, which permits the meeting to be closed to the public for 
business relating to information that would, if disclosed, confer a commercial 
advantage on a person with whom the Council is conducting (or proposes to conduct) 
business.  
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21.2 Request for review of lease rental - Farbreburn P/L 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.5 Effectively manage our transport, drainage and other 
infrastructure and assets 

Delivery Program: 2.5.4 Manage other assets and infrastructure through the Other 
Asset and Infrastructure Asset Management Plan   

REASON FOR CONFIDENTIALITY  

This item is classified CONFIDENTIAL under the provisions of Section 10A(2) of the 
Local Government Act 1993, which permits the meeting to be closed to the public for 
business relating to information that would, if disclosed, confer a commercial 
advantage on a person with whom the Council is conducting (or proposes to conduct) 
business.  

 

21.3 Old Council Chamber Building Remediation tender report 

CSP Objective: 1.0 A healthy, safe and inclusive community 

CSP Strategy: 1.3 We live in a safe community 

Delivery Program: 1.3.3 Undertake local community safety initiatives   

REASON FOR CONFIDENTIALITY  

This item is classified CONFIDENTIAL under the provisions of Section 10A(2) of the 
Local Government Act 1993, which permits the meeting to be closed to the public for 
business relating to information that would, if disclosed, confer a commercial 
advantage on a person with whom the Council is conducting (or proposes to conduct) 
business.  

 

21.4 Upgrade of remaining 951 non-LED streetlights to LED lighting - 
Endeavour Energy  

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.2 Our community and natural environments are adaptive, 
resilient and sustainable 

Delivery Program: 2.2.2 Protect and maintain environmentally significant natural 
areas   

REASON FOR CONFIDENTIALITY  

This item is classified CONFIDENTIAL under the provisions of Section 10A(2) of the 
Local Government Act 1993, which permits the meeting to be closed to the public for 
business relating to details of systems and/or arrangements that have been 
implemented to protect council, councillors, staff and Council property.  
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21.5 Akuna Street landholdings 

CSP Objective: 4.0 Responsible civic leadership that is transparent, innovative 
and accessible 

CSP Strategy: 4.1 Council is financially sustainable 

Delivery Program: 4.1.2 Identify opportunities to diversify and maximise funding 
sources   

REASON FOR CONFIDENTIALITY  

This item is classified CONFIDENTIAL under the provisions of Section 10A(2) of the 
Local Government Act 1993, which permits the meeting to be closed to the public for 
business relating to information that would, if disclosed, confer a commercial 
advantage on a person with whom the Council is conducting (or proposes to conduct) 
business.  
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