
 

 

 
ORDINARY MEETING OF COUNCIL   

 

To be held at 5pm on 
 

Tuesday 15 December 2020 
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11 Manning Street, KIAMA NSW 2533 

 

Order of Business  Members 

1 Apologies 

2 Acknowledgement of Traditional owners 

3 Confirmation of Minutes of Previous Meeting 

4 Business Arising From The Minutes 

5 Declarations of Interest 

6 Tabling of petitions and other documents 

7 Public Access Summary 

8 Mayoral Minute 

9 Minutes of Committees 

10 Public Access Reports 

11 Report of the General Manager 

12 Report of the Director Environmental Services 

13 Report of the Director Corporate and 
Commercial Services 

14 Report of the Director Engineering and Works 

15 Report of the Director Blue Haven 

16 Reports for Information 

17 Addendum To Reports 

18 Notice of Motion 

19 Questions for future meetings 

20 Confidential Summary 

21 Confidential Reports 

22 Closure 

 

 The Mayor 

 Councillor M Honey 

Councillor A Sloan  

 Deputy Mayor 

Councillor M Brown 

Councillor N Reilly 

Councillor K Rice  

Councillor W Steel 

Councillor D Watson 

Councillor M Way 

Councillor M Westhoff 

 

 



 

 

 

 

COUNCIL OF THE MUNICIPALITY OF KIAMA 

 

Council Chambers 

11 Manning Street 

KIAMA NSW 2533 

 

9 December 2020 

 

To the Chairman and Councillors: 

 

 

NOTICE OF ORDINARY MEETING 

 

 

You are respectfully requested to attend an Ordinary Meeting of the Council of 
Kiama, to be held in the Council Chambers, 11 Manning Street, KIAMA NSW 2533 
on  Tuesday 15 December 2020  commencing at 5pm for the consideration of the 
undermentioned business. 

 

 

Yours faithfully 

 

Kerry McMurray 

General Manager 
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AGENDA FOR THE  

ORDINARY MEETING OF KIAMA MUNICIPAL COUNCIL 

 TUESDAY 15 DECEMBER 2020  

 

 

1 APOLOGIES   

2 ACKNOWLEDGEMENT OF TRADITIONAL OWNERS  

“I would like to acknowledge the traditional owners of the land on which 
we meet, the Wadi Wadi people of the Dharawal nation, and pay my 
respect to Elders past and present.” 
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3 CONFIRMATION OF MINUTES OF PREVIOUS MEETING 

3.1 Ordinary Council on 17 November 2020    

 
 

Attachments 

1 Minutes - Ordinary Council - 17/11/2020⇩  

Enclosures 
Nil 

 

RECOMMENDED 

That the Minutes of the Ordinary Council Meeting held on 17 November 2020 be 
received and accepted. 

 



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 8 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 9 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 10 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 11 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 12 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 13 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 14 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 15 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 16 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 17 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 18 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 19 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 20 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 21 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 22 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 23 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 24 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 25 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 26 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 27 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

  



Item 3.1 - Ordinary Council on 17 November 2020  Attachments 1 - Minutes - Ordinary 
Council - 17/11/2020 

 

Page 28 

A
tt

a
c

h
m

e
n

t 
1
 

It
e

m
 3

.1
  

 

     



ORDINARY MEETING    15 DECEMBER 2020 

Kiama Municipal Council Page 29 

4 BUSINESS ARISING FROM THE MINUTES 

5 DECLARATIONS OF INTEREST 

6 TABLING OF PETITIONS AND OTHER DOCUMENTS 

7 PUBLIC ACCESS SUMMARY 



ORDINARY MEETING    15 DECEMBER 2020 

Mayoral Minute 

Kiama Municipal Council Page 30 

It
e

m
 8

.1
  

8 MAYORAL MINUTE 

8.1 Seasons Greetings    

 
 

Attachments 

Nil 

Enclosures 

Nil 
 

RECOMMENDED 

That Council extends to all, the wish for a happy and peaceful Christmas and for a 
safe and prosperous New Year. 

 

 

REPORT 

In what has been an extraordinary year I have pleasure, on behalf of the Councillors 
and staff, in wishing all residents of the Kiama Local Government Area (LGA) a happy 
Christmas and a peaceful and prosperous New Year.  

To our staff I also extend the season’s greetings and express our thanks for the work 
done for our community during the year.  I ask the General Manager and his Directors 
to pass on the Council’s best wishes to all of Council’s employees.  We wish them and 
their families all the best for the Christmas and New Year period. 

Best wishes to our community groups and volunteers who help to make the lives of all 
of us so much better both at Christmas time and throughout the year.  I am sure that I 
speak for all Councillors in thanking all those who help make to make Kiama LGA such 
a great place to live. The support they have given to the community during such a 
disrupted year has been outstanding.  

Thank you to everyone, individuals and community groups who donated to the Mayor’s 
Giving Trees this year.  You will make many children extremely happy this Christmas 
and Council is grateful for your generosity. 

Wherever you are at Christmas, I wish you a merry one with friends and family. If you 
are travelling anywhere during the festive season, stay safe on the roads. 

   



ORDINARY MEETING    15 DECEMBER 2020 

Minutes of Committees 

Kiama Municipal Council Page 31 

It
e

m
 9

.1
  

9 MINUTES OF COMMITTEES 

9.1 Minutes: Catchment and Flood Risk Management Committee - 10 
November 2020 

Responsible Director: Environmental Services    

 
 

Attachments 

1 Minutes⇩  

Enclosures 
Nil 

 

RECOMMENDED 

That the Minutes of the Catchment and Flood Risk Management Committee Meeting 
held on 10 November 2020 be received and accepted. 

 

 

BACKGROUND 

Attached for Councillors’ information are the minutes of the Catchment and Flood Risk 
Management Committee meeting held on 10 November 2020. 
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9.2 Minutes: Destination Kiama Tourism Advisory Committee - 1 December 
2020 

Responsible Director: Office of the General Manager    

 
 

Attachments 

1 Minutes  Destination Kiama Tourism Advisory Committee - meeting 
01/12/2020⇩  

2 Destination Kiama and Surfing NSW Partnership Update 2020/2021 Q1⇩  

Enclosures 
Nil 

 

RECOMMENDED 

That the Minutes of the Destination Kiama Tourism Advisory Committee Meeting held 
on 1 December 2020 be received and the following recommendations accepted: 

1. The post event report for quarter 1 2020/21 Surfing NSW Partnership be 
accepted. 

2. The Kiama Events Actions plan matrix be amended per the recommendations 
contained in the report. 

 

BACKGROUND 

The Minutes of the Destination Kiama Tourism Advisory Committee meeting held on 
1 December 2020 are attached for Councillors’ information. 

Also attached is the post event partnership report for the first quarter 2020/2021 from 
Surfing NSW. 
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9.3 Minutes: Economic Development Committee - 23 September 2020 

Responsible Director: Corporate and Commercial Services    

 
 

Attachments 

1 Minutes: Economic Development Committee - 23 September 2020⇩  

Enclosures 
Nil 

 

RECOMMENDED 

That the Minutes of the Economic Development Committee meeting held on 
23 September 2020 be received and accepted. 

 

 

BACKGROUND 

A copy of the Minutes of the Economic Development Committee meeting held on 
23 September 2020 are attached for Councillors’ information. 
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9.4 Minutes: Jamberoo Youth Hall s355 Committee - 15 November 2020 

Responsible Director: Office of the General Manager    

 
 

Attachments 

1 Minutes:  Jamberoo Youth Hall s355 Committee - 15/11/2020⇩  

Enclosures 
Nil 

 

RECOMMENDED 

That the Minutes of the Jamberoo Youth Hall s355 Committee General Meeting held 
on 15 November 2020 be received and accepted. 

 

 

BACKGROUND 

A copy of the Minutes of the Jamberoo Youth Hall s355 Committee General Meeting 
held on 18 October 2020 are attached for Councillors’ information. 
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9.5 Minutes: Kiama Access Committee Meeting - 4 December 2020 

Responsible Director: Environmental Services    

 
 

Attachments 

1 Minutes - Access Committee - 4 Dec 2020⇩  

Enclosures 
Nil 

 

RECOMMENDED 

That the Minutes of the Access Committee Meeting held on 4 December 2020 be 
received and accepted. 

 

 

BACKGROUND 

This report provides the minutes of the Access Committee meeting held on 4 
December for Councillors’ information. 
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9.6 Minutes: Kiama Cultural Board - 26 November 2020 

Responsible Director: Environmental Services    

 
 

Attachments 

1 Minutes - Kiama Cultural Board - 2020 - November⇩  

Enclosures 
Nil 

 

RECOMMENDED 

That the Minutes of the Cultural Board Meeting held on Thursday 26 November 2020 
be received and accepted. 

 

 

BACKGROUND 

The minutes of the Kiama Cultural Board meetings held 26 November 2020 are 
attached for Councillors’ information. 
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9.7 Minutes: Kiama Local Traffic Committee - 1 December 2020 

Responsible Director: Engineering and Works    

 
 

Attachments 

1 Minutes - Kiama Local Traffic Committee - 01/12/20 - PDF⇩  

2 Plan - Signposted Workzone - 10 Bong Bong Street Kiama⇩  

3 Traffic Management Plan - Australia Day Celebrations 2021 - Kiama Downs 

SLSC⇩  

4 Timed No Stopping Signage - Attunga Avenue Kiama⇩  

5 Carpark Extension - James Oates Reserve Minnamurra⇩  

Enclosures 
Nil 

 

RECOMMENDED 

That the Minutes of the Kiama Local Traffic Committee Meeting held on 1 December 
2020 (Attachment 1) be received and the following recommendations accepted: 

5.1 That Council approve the proposed Work Zone adjacent to No. 10 Bong Bong 
Street, Kiama in accordance with the signage plan (Attachment 2). 

5.2 That Council approve the traffic changes associated with the Australia Day Event 
at Kiama Downs SLSC on 26 January 2020 from 6:30 am to 1 pm subject to 
organisers complying with the following conditions: 

a. The event organiser comply with the Traffic Management Plans 
(Attachment 3). 

b. Notification of the closures be given to Police, local emergency services, 
businesses and affected residents. 

c. An advertisement be placed in the local media advising of the closure a 
minimum of seven days prior to the event. 

d. That the organiser obtains the appropriate approval from the Police. 

5.3 That Council approves the creation of a timed ‘No Stopping’ zone, Mondays and 
Thursdays between 7am to 9am in the cul-de-sac end of Attunga Avenue, Kiama 
Heights, with the installation of regulatory signage and line marking (Attachment 
4). 

5.4 That Council approves the installation of signage and linemarking as proposed 
to create formalised parking spaces at James Oates Reserve, Minnamurra 
(Attachment 5). 
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9.8 Minutes: Youth Advisory Committee - 12 November 2020    

 
 

Attachments 

1 Minutes - Kiama Youth Advisory Committee Meeting⇩  

Enclosures 
Nil 

 

RECOMMENDED 

That the Minutes of the Kiama Youth Advisory Committee Meeting held on 
12 November 2020 be received and accepted. 
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Committee Of The Whole 

RECOMMENDATION 

That Council form itself into a Committee of the Whole to deal with matters listed in 
the reports as set out below: 

Report of the General Manager 
Report of the Director Environmental Services 
Report of the Director Corporate and Commercial Services 
Report of the Director Engineering and Works 
Report of the Director Blue Haven 
Reports for Information 

Addendum to Reports 

 

10 PUBLIC ACCESS REPORTS 
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11 REPORT OF THE GENERAL MANAGER 

11.1 Amendment to the Model Code of Conduct and Procedures 

CSP Objective: 4.0 Responsible civic leadership that is transparent, innovative 
and accessible 

CSP Strategy: 4.2 Council embraces good governance and better practice 
strategies 

Delivery Program: 4.2.1 Manage effective risk framework across council   

 

Summary 

Council agreed at the 22 September 2020 meeting to make the required changes to 
its Code of Conduct and the Procedures for the Administration of the Code of Conduct 
based on the amended Model Code of Conduct 2020 and the amended Procedures 
for the Administration of the Model Code of Conduct.  Council is required to adopt a 
Code of Conduct and Procedures based on the Model Code and Procedures. 

The purpose of this report is to seek formal adoption by Council of its 3 amended 
Codes and procedures: the Code of Conduct for Councillors; the Code of Conduct for 
Council Staff, Contractors and Volunteers; the Code of Conduct for Council Committee 
Members, Delegates of Council and Council Advisers; and the Procedures for the 
Administration of the Code of Conduct as attached to this report. 

A copy of the Office of Local Government circular 20-32 Amendments to the Model 
Code of Conduct for Local Councils in NSW and Procedure is attached for Councillors’ 
information. 

Finance 

N/A 

Policy 

Code of Conduct for Councillors 

Code of Conduct for Council staff, contractors and volunteers 

Code of Conduct for Council Committee Members, Delegates of Council and Council 
Advisers 

Procedures for the Administration of the Code of Conduct 

Consultation (Internal) 

Public Officer / Corporate Planner 

Communication/Community Engagement 

The Codes of Conduct and Procedures are available on Council’s website. 
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Attachments 

1 OLG circular 20-32 Amendments to the Model Code of Conduct for Local 
Councils in NSW and Procedure⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council adopts the changes to the Code of Conduct for Councillors; the Code of 
Conduct for Council Staff, Contractors and Volunteers; the Code of Conduct for 
Council Committee Members, Delegates of Council and Council Advisers; and the 
Procedures for the Administration of the Code of Conduct as detailed in the new Model 
Code of Conduct 2020 and the new Procedures for the Administration of the Model 
Code of Conduct. 

 

BACKGROUND 

The amendments made in response to the decision by the Supreme Court in the 
matter of Cornish v Secretary, Department of Planning, Industry and Environment 
[2019] NSWSC 1134 (Cornish) also extend to the Codes applying to Council staff, 
contractors, volunteers, committee members, delegates and advisors.  Consequently 
the amendments to the Code of Conduct for Council staff, contractors and volunteers; 
and the Code of Conduct for Council Committee Members, Delegates of Council and 
Council Advisers require adoption. 

Council agreed at the meeting of 22 September 2020 to increase the $50 cap on the 
value of gifts that may be accepted to $100 and that items with a value of $10 or less 
are not “gifts or benefits” for the purpose of the Code and do not need to be disclosed. 
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11.2 Minutes and motions: South Precinct - 15 October 2020, 19 November 
2020 and amended 21 November 2019 

CSP Objective: 4.0 Responsible civic leadership that is transparent, innovative 
and accessible 

CSP Strategy: 4.3 Council and the community working together 

Delivery Program: 4.3.1 Foster positive community relationships through open 
communication, opportunities for participation and sharing 
information   

 

Summary 

The South Precinct minutes and motions are submitted for Councillors’ information 
and consideration. 

Finance 

N/A 

Policy 

Local Strategic Planning Statement 

Plans of Management 

Consultation (Internal) 

N/A 

Communication/Community Engagement 

Councillors and staff regularly attend and address Precinct meetings. 
 

Attachments 

1 Minutes:  South Precinct - 19/11/2020⇩  

2 Motion:  South Precinct - Coastal Walking Track stage 2⇩  

3 Motion: South Precinct - South Werri Dunes and beach⇩  

4 Minutes: South Precinct - 15/10/2020⇩  

5 Minutes: South Precinct - 21/11/2019 as amended⇩  

Enclosures 
Nil 
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RECOMMENDATION 

That Council receive and accept the: 

1. Minutes of the South Precinct meeting held on 19 November 2020 and that the 
motions relating to the South Werri Dunes and beach, and the Coastal Walking 
Track Stage 2 be noted. 

2. Minutes of the South Precinct meeting held on 15 October 2020 

3. Amended Minutes of the South Precinct meeting held on 21 November 2019. 

 

BACKGROUND 

The South Precinct minutes of the meeting held on 19 November 2020 are presented 
for Councillors’ information and include a motion relating to the Coastal Walking Track 
Stage 2 and a motion relating to the South Werri Dunes as attached. 

The South Precinct minutes of the meeting held on 15 October 2020 are also provided. 

Recent discussions at a South Precinct meeting has disclosed that a motion relating 
to Werri Beach dune vandalism was omitted from the 21 November 2019 minutes.  
These have now been amended and are submitted to Council as true and correct. 
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11.3 2019-2020 Annual Report 

CSP Objective: 4.0 Responsible civic leadership that is transparent, innovative 
and accessible 

CSP Strategy: 4.3 Council and the community working together 

Delivery Program: 4.3.1 Foster positive community relationships through open 
communication, opportunities for participation and sharing 
information   

 

Summary 

This report presents the 2019-2020 Annual Report, which has been prepared in 
accordance with section 428 of the Local Government Act 1993. 

Finance 

As per adopted budget 

Policy 

Local Government Act 1993 

Consultation (Internal) 

All departments were consulted in the development of this report 

Communication/Community Engagement 

This report informs the community on Council’s achievements in implementing its 
Delivery Program. 

 

Attachments 

Nil  

Enclosures 

Nil  

 

RECOMMENDATION 

That Council receives and endorses the 2019-2020 Annual Report. 

 

BACKGROUND 

Section 428 of the Local Government Act 1993 requires all councils to prepare a report 
on its achievements in implementing its Delivery Program, which must be posted on 
the Council website and provided to the Minister by the end of November each year.  
Council’s financial statements for 2019-2020 have been audited by the NSW Audit 
Office.  However, due to unforeseen circumstances the audit has not yet been finalised 
and an extension has been granted by the Office of Local Government to finalise the 
audit by 23 December 2020. 

The Annual Report is an important means of communication between Council and the 
Community, providing information on progress made towards achieving the objectives 
and strategies contained in the Community Strategic Plan and four-year Delivery 
Program. 
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The report also includes other information which is prescribed by legislation, including: 

 amount of rates and charges written-off during the year 

 details of any overseas visits by Councillors, Council staff or other persons 
representing Council 

 Mayoral and Councillor expenses and cost of provision of facilities in relation to 
their civic duties 

 details of all Government contracts over $150,000 

 summary of amounts incurred in relation to legal proceedings 

 summary of work carried out on private land 

 total amount granted to financially assist others (community groups, grants, 
etc.) 

 information relating to external bodies, corporations, partnerships and joint 
ventures entered into 

 information relating to Council’s Equal Employment Opportunities management 
plan and other human resources activities 

 information relating to the progress on delivery of strategies contained in 
Council’s Disability Inclusion Action Plan 

 senior staff remuneration 

 information relating to rates and charges, access and equity, the National 
Competition Policy and Competitive Neutrality 

 condition of public works and infrastructure 

 management of the Companion Animals Act 

 Government Information (Public Access) Act 

 Public Interest Disclosure Act 

As mentioned above, Council’s financial statements for 2019-2020 have not yet been 
finalised by the NSW Audit Office.  Therefore, this audited financial information will be 
provided to Council by separate report at a later date. 

The Annual Report 2019-2020 will be provided prior to the Council meeting once 
finalised for printing. 
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12 REPORT OF THE DIRECTOR ENVIRONMENTAL SERVICES 

12.1 10.2019.112.2 - Lot 100 DP 1175715 - 1215 Jamberoo Road, Curramore - 
Modified - Demolition of existing water slides and pool & construction of 
water slides, children's play area & pedestrian facilities 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

This report reviews the Section 4.55 Modification of Consent Application No. 
10.2019.112.2 which involves the modification of consent for the demolition of existing 
water slides and pool & construction of water slides, children's play area & pedestrian 
facilities. 

The report recommends that Council approve Section 4.55 Modification of Consent 
Application No 10.2019.112.2 as the proposal is: 

 Permissible on the site under Schedule 1 – Additional permitted uses of Kiama 
LEP 2011; and 

 generally consistent with the Kiama Development Control Plan 2020 (DCP). 

Finance 

N/A 

Policy 

N/A 

Consultation (Internal) 

Please refer to “Internal Referrals” section in this report. 

Communication/Community Engagement 

Required:   Yes (newspaper advertisement and letter notification) 

Notification Period:  14 days from 28/07/2020 to 11/08/2020 

Submissions:  Nil submissions 

Reason for the Report 

This report is submitted to Council because only the elected Council can determine 
applications to modify development consents with a Capital Investment value 
exceeding $2 Million. 
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Attachments 

1 10.2019.112.2 - Plans⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council approve Section 4.55 Modification of Consent Application No. 
10.2019.112.2 under Section 4.55 of the Environmental Planning and Assessment Act 
1979, subject to conditions at the end of this report. 

 

BACKGROUND 

Development Site 

The property is described as Lot 100 DP 1175715, which is located at 1215 Jamberoo 
Road, Curramore.  

The overall site measures 22ha and is irregular in shape. The site currently contains 
the Jamberoo Action Park and is bounded by rural land containing principally dwellings 
and pasture land. Jamberoo Road adjoins the site to the east. 

The site is zoned part RU2 Rural Landscape/Part E2 Environmental Conservation/Part 
E3 Environmental Management under Kiama LEP 2011. 

The site is undulating in topography, but generally inclines progressively steeply 
toward the north-west.   

The site is generally cleared of vegetation with the exception of the north and west of 
the site that supports remnant pockets of vegetation, as well as intermittent groups of 
trees and landscaping within the park. 

The site drains through the existing system to the adjoining public road/natural 
watercourse. 
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Figure 1 – Locality Plan (↑N) 

Access to the property is obtained from Jamberoo Road. The site is serviced with 
electricity and telecommunications. 

The site is subject to the following constraints: 

 Bushfire affectation. 

 Potential flooding affectation. 

 Potential aboriginal objects. 

 Services/easements. 

 Areas mapped in Kiama LEP 2011 as terrestrial biodiversity/riparian land and 
watercourses. 
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Figure 2 – Site Photograph – general development area circled in red (2016 View, ↑N)  
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Figure 3 – Development Site Photograph as circled above (2019/20 View, ↑N) 

Section 4.15 Assessment 

The proposed modification has been assessed in accordance with Section 4.15 of the 
Environmental Planning and Assessment Act 1979 (as amended) and the following 
matters are considered relevant 

Background 

The recent Development Application history is as follows: 
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  DA No. Description Lodgment Determined Decision 

10.2009.126.1 Addition to recreation 
park 

12/06/2009 27/08/2010 Appeal 
dismissed 

10.2011.2.1 Expansion and 
upgrade of Jamberoo 
Action Park 

06/01/2011 14/07/2011 Approved 
by Joint 
Regional 
Planning 
Panel 

10.2011.2.2 Expansion and 
upgrade of Jamberoo 
Action Park 

30/11/2011 01/03/2012 Approved 

10.2011.2.3 Expansion and 
upgrade of Jamberoo 
Action Park 

14/09/2012 19/09/2012 Approved 

10.2011.2.4 Expansion and 
upgrade of Jamberoo 
Action Park 

28/01/2015 12/03/2015 Approved 

10.2012.170.1 Use of sealed carpark 15/08/2012 15/10/2012 Approved 

10.2013.114.1 Ticket sales building, 
toilet block and 
toboggan track work 

30/05/2013 31/07/2013 Approved 

10.2019.112.1 Demolition of existing 
water slides and pools 
and construction of 
water slides, 
children’s play area, 
picnic shelters and 
pedestrian facilities. 

 17/12/2019 Approved 

The proposal does not conflict with previous development consents granted. 

Description of the Consented Development 

The development consent issued in respect of Development Application No 
10.2019.112.1 was for the demolition of existing 2 water slides and 2 pools and 
construction of ‘Velocity Falls’ water slides, ‘Koala Cove’ children’s play water park, 
shelters, pedestrian facilities including a bridge straddling the Velocity Falls slides for 
pedestrians and a toboggan tube, lookout platforms and landscaping including artificial 
rock landform and an artificial waterfalls. 



ORDINARY MEETING    15 DECEMBER 2020 

Report of the Director Environmental Services 

12.1 10.2019.112.2 - Lot 100 DP 1175715 - 1215 Jamberoo Road, Curramore - 
Modified - Demolition of existing water slides and pool & construction of 
water slides, children's play area & pedestrian facilities (cont) 

Kiama Municipal Council Page 125 

It
e

m
 1

2
.1

  

The approved Velocity Falls water slide consist of 10 individual slides, including 8 
‘Kraken Racer’ slides, 1 multi bump slide and 1 ‘Turbo Twister’ slide. 

The approved Koala Cove new children’s water play area consists of pools and aqua 
play structures, including small slides and interactive water play, on “soft landing” style 
flooring. 

Approved shelters include 6 picnic shelters, 6 double cabanas and 2 triple cabanas, 
as well as well as queue shelters at the top of the Velocity Falls slides and 1 at the 
base of the slides. 

No alterations to the existing access and onsite vehicle parking arrangements were 
proposed. 

The theme of the ‘Velocity Falls’ water slide is inspired by Fitzroy Falls, with finish 
colours adopting those of the local escarpment. 

Soil and material excavated from the site for the purpose of the development, along 
with demolition waste, is to be disposed of at an appropriate waste facility. 

Figure 4 – Approved development 10.2019.112.1 (Velocity Falls, Koala Cove, shelters etc.) 
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Figure 5 – Approved Velocity Falls development 10.2019.112.1 

Description of the Proposed Modified Development 

The applicant summarizes the proposed modifications to the approved development 
as follows: 

1) “Alteration to the position of the approved waterslide within the site to minimise 
excavation, reduce conflicts with existing installations. 

2) The colour of the waterslide is generally consistent with the theme originally 
proposed, however slight changes to the colour of the waterslide are necessary 
due to manufacturing limitations. 

3) Minor changes to pedestrian facilities associated with the new rides. 

4) Minor changes to the design and location of the proposed picnic huts. 

5) It is proposed to include a condition of consent allowing the development to be 
carried out in three stages. Stage 1 being for the velocity falls and stage 2 being 
the construction of the proposed cabanas and landscaping, Stage 3 is the 
construction of Koala Cove. 

6) It was originally outlined within the submitted Waste Minimisation Plan to dispose 
of excavated fill material to an approved landfill location. In the interest of 
achieving better environmental outcomes, it is now proposed to re-use the fill on 
site. This will minimize truck movements, associated noise, impacts on local 
roads and it will ensure excavated material remains onsite.” 
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Beyond this, it was noted that the approved pedestrian/toboggan bridge over the new 
slides is now proposed to include pillars and suspension cables to emulate a 
suspension bridge, in line with the rain forest theme of the approved Velocity Falls 
attraction.  

The applicant advises that the pillars will have a finish height of 9.4m above natural 
ground level. 

Furthermore, the approved development includes 6 picnic shelters, 6 double cabanas 
and 2 triple cabanas, amounting to 14 buildings, while the proposed modified 
development involves 17 buildings, consisting of 15 cabanas (12 double cabanas, 3 
triple cabanas) and 2 BBQ shelters. These buildings are all located at the base and 
either side of the approved Velocity Falls slide, in a comparable location to the 
originally approved cluster of buildings. 

The modified proposal is shown in Figures 6 - 17 below: 

 

Figure 6 – Site Plan 
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Figure 7 – Modified Plan 

 

Figure 8 – Ride Setout Plan 
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Figure 9 – Cross Section 1 

 

Figure 10 – Cross Section 2 
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Figure 11 – Lower Pumping Station Floor plan, Roof plan, Elevations 
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Figure 12 – Pedestrian/toboggan Bridge 

Figure 13 – 3D Elevations 
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Figure 14 – Overall Slide Finish Colour 

Figure 15 –Slide Finish Colour 
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Figure 16 –Slide Finish Colour 

 
Figure 17 –Slide Finish Colour 
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Section 4.55 Modification 

Under Section 4.55 of the Environmental Planning and Assessment Act 1979, Council, 
when considering a request to modify a determination, must: 

a) be satisfied that the development as modified is substantially the same 
development as the development for which consent was originally granted; 

b) consult with any relevant authority or approval body; 

c) notify the application in accordance with the regulations; 

d) consider any submissions made; and 

e) take into consideration the matters referred to in Section 4.15 as are of relevance 
to the development the subject of the application. 

These matters are addressed below: 

Substantially the Same Development  

Is the development substantially the same development?  

Section 4.55(1A) and 4.55(2) of the Environmental Planning and Assessment Act 
1979 requires the consent authority to be satisfied that the development to which 
the consent as modified relates is substantially the same development as the 
development for which the consent was originally granted. 

A Council must first determine whether the modified development will be 
'substantially the same' as the development that was originally approved (before 
any modifications had been made to it). Councils must therefore decide in the 
circumstances if a development will be substantially the same development. 

Councils must compare the likely impacts of the proposed modified development, 
including the environmental, social and economic impacts, with the impacts of 
the original development 

“Substantially the same” in this context means essentially or materially having 
the same essence.   

This involves a comparison of the proposed modifications to the approved 
development and the development originally approved involves both a qualitative 
and quantitative analysis.  

When a Council looks at the impacts of the proposed modified development, the 
modified development includes all modifications made to the development since 
the original consent was granted. 

When a Council looks at the impacts of the original development, the Council 
must consider the impacts of the original development as if they were occurring 
at the time the modification application is determined, not at the time the original 
application was determined.  This comparison takes into account any changes 
to the external environment that have occurred since the original development 
consent was granted.  
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Where the applicant seeks to modify an aspect of the development that has been 
modified before, the Council must make the comparison between the proposed 
modified development and the original development carefully. 

In relation to the characterisation of the modified development according to the land-
use definition in the Dictionary to Kiama LEP 2011, the land-use has not changed from 
that which was originally approved, which satisfies the requirements of Clause 
2.3(1)(b) to Kiama LEP 2011 as development that may be carried out only with 
consent. 

The bulk, size, shape, finishes and general height are materially the same as in the 
approved development overall. Similarly, the site coverage, setbacks and landscaped 
areas of the modified proposal are consistent with the consented development. 

The development being modified is therefore substantially the same development as 
the development for which consent was originally granted.  

Consultation with any Relevant Authority or Approval Body  

The NSW RFS were consulted in the assessment of the proposed modification. No 
other authorities or bodies were required to be consulted. 

Application notification in accordance with the Regulations 

The application was notified in accordance with the regulations and Council’s policy.  

Consideration of any Submissions 

The submissions received have been addressed in the report below under the heading 
‘Public Submissions’. 

Matters referred to in Section 4.15 as are of relevance to the Development 

The matters of relevance are addressed below: 

Relevant Environmental Planning Instruments 

State Environmental Planning Policy No 55 - Remediation of Land 

Clause 7 of the SEPP No 55 requires Council to consider whether the land is 
contaminated and if it is contaminated if remediation works are required.  Council is 
unaware of any historic land use that would deem the site unsuitable for the proposed 
development, therefore the land is considered suitable for the proposed use. The 
proposed modification does not alter this.  

State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

Clause 9 and 10 of the SEPP (Vegetation in Non-Rural Areas) 2017 outlines that 
consent is required for the clearing of certain vegetation in non-rural areas. Council’s 
DCP 2012 outlines that certain trees can be removed without requiring consent. The 
Ecological report dated 14 February 2019 accompanying the development application 
did not identify any unacceptable environmental impact. The vegetation on the 
development site is believed to be derived from previous landscaping of the original 
waterslide and was a cleared paddock when the grass skiing started. The clearing of 
trees is below Biodiversity Offset Scheme threshold. This is not significantly altered by 
the proposed modification. 
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State Environmental Planning Policy (Infrastructure) 2007 

Section 104 of the SEPP relates to traffic-generating development. Where a proposed 
traffic generating development, of a purpose identified in Column 1 of the Table to 
Schedule 3 of the SEPP, involves the enlargement or extension of an existing 
premises, Section 104 requires the consent authority to give written notice to RMS of 
the development application and take into consideration any submission form RMS 
before determining the application. Column 3 of the Table to Schedule 3 of the SEPP 
applies to development having direct access to a classified road. Jamberoo Road is a 
classified road. 

Schedule 3 of the SEPP prescribes that an application is only required to be referred 
to RMS if the proposed development (of the purpose proposed) is expected to result 
in an increase of 50 or more motor vehicles per hour onto the classified road.  

In the original application the applicant pointed out that the proposed (subsequently 
approved) water slide and child play pool replace existing water slides and pool. 
Although the scale of the replacement development is substantially larger than the 
existing slides, the applicant contended that the increased visitation numbers because 
of the proposed development would not exceed 50 motor vehicles. The proposed 
modification does not alter this. 

Council’s Engineers have raised no objection to this position. As with the original 
application, the modified proposal has not been referred to RMS under Section 104 of 
the SEPP as it is not deemed to be necessary having regard to Schedule 3.  

Kiama Local Environmental Plan 2011 

Clause 2.3 Zone objectives and Land Use Table 

The subject land is zoned part RU2 Rural Landscape, part E2 Environmental 
Conservation and part E3 Environmental Management under Kiama Local 
Environmental Plan (LEP) 2011. The approved development the subject of the 
modification is defined as a ‘recreation facility (major)’ under the provisions of the LEP 
2011, which are prohibited in the RU2 Rural Landscape zone within which the 
development is proposed.  

Schedule 1 of the LEP - Additional permitted uses, identifies at 1 use of certain land 
at Jamberoo Road, Curramore. The Schedule identifies part of Lot 1 DP 1070506 and 
part of Lot 3 DP 258919, identified as “1” on the Additional Permitted Uses Map (Figure 
18 below). 
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Figure 18 – Additional Permitted Uses Map 007\ 

Lot 1 and Lot 3 have since been amalgamated into the current Lot 100 DP 1175715.  

Schedule 1 states that development for the purpose of… 

“a recreation facility (major) being an amusement park, function centre and any other 
facilities associated with an amusement park, such as shops, refreshment rooms and 
amenities” 

…may be permitted in area A. 

Area A covers the existing amusement park inclusive of the area proposed to be re-
developed under this development application (indicated in the yellow rectangle in 
Figure 19 below). 
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Figure 19 – Areas A & B 

As with the original approval, the proposed modified development is therefore 
permissible under Schedule 1 of Kiama LEP 2011. 

The consent authority must have regard to the objectives for development in a zone 
when determining a development application in respect of land within the zone.  

Since the Jamberoo Action Park is included as an additional permitted use under 
Schedule 1 of the LEP, and would otherwise be a non-conforming use in the zone, the 
RU2 zone objectives have been considered but have been given little weight in the 
assessment of this application. 

The objective of most relevance is: 

To maintain the rural landscape character 

Having regard to the approved development, the modification proposed does not alter 
the development such that it is considered to be contrary to the above objective. 
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Specific clauses requiring consideration: 

Clause 4.3 Height of Buildings 

Clause 4.3 requires that the height of the building does not exceed the maximum 
height shown on the Height of Buildings Map. The subject site is not identified on the 
height of building map as being subject to a building height limit under Clause 4.3. 

The artificial stone waterfall feature has a height of 9.8m above natural ground level 
and the proposed new imitation suspension bridge towers will have a height of 9.4m 
above natural ground level.  

As the building height development standard of Clause 4.3 does not apply to the site, 
building height is a merit issue considered below under ‘The Likely Impacts of the 
Development – Landscape/Visual Impact’. 

Clause 5.10 Heritage Conservation 

Clause 5.10 lists requirements for heritage conservation. A basic Aboriginal Heritage 
Information Management Services (AHIMS) search was undertaken in the original 
4.15 assessment that identified no aboriginal sites, relics or places being recorded, or 
that have been declared, in or near the subject property.  

Clause 6.2 Earthworks 

Clause 6.2 lists considerations for proposals that involve earthworks.  

The approved development involves substantial earthworks. The earthworks 
associated with the modified proposal indicated in the cross sections (Figures 7 & 8 
above). 

The approved development involved removal of surplus excavated material from the 
site to an approved waste facility; however, the modified proposal involves retaining 
the excavated material on-site in a cleared, vacant depression above the Funnel web 
slide, as shown in Figure 20 - 23 below: 
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Figure 20 – Site Cut & Fill Plan 

The area proposed to accommodate the surplus excavated material is a depression 
on the site and the fill is proposed to be graded to marry soil levels to the natural ridge. 
The applicant states: 

“The intend is to fill the natural depression in the land between the proposed slide 
and the funnel web. We anticipate a volume of 6,000cbm of fill can be placed 
within this natural depression. The fill will not appear as a stockpile, but as a 
natural graded embankment. The fill will not extend past the existing natural 
vegetation. The fill in this location will be placed under geotechnical supervision 
to ensure stability. 

Slope shall not be greater than 2 (L):1 (H) as per Geotech advice. 

The final surface will be seeded with natural grasses.” 

The applicant provided the following diagrams illustrating the proposed additional 
filling: 



ORDINARY MEETING    15 DECEMBER 2020 

Report of the Director Environmental Services 

12.1 10.2019.112.2 - Lot 100 DP 1175715 - 1215 Jamberoo Road, Curramore - 
Modified - Demolition of existing water slides and pool & construction of 
water slides, children's play area & pedestrian facilities (cont) 

Kiama Municipal Council Page 141 

It
e

m
 1

2
.1

  

Figure 21 – Fill location between the approved slide and Funnel Web 

Figure 22 – View Point ‘A’ (from Figure 17) 
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Figure 23 – View Point ‘B’ (from Figure 17) 

The proposed filling of land above the Funnel Web will conform to the landform of the 
site and will not have a detrimental impact on environmental functions and processes, 
neighbouring uses cultural or heritage items or features of the surrounding land. 

The modified proposal complies with the objectives of the clause and the proposal is 
acceptable having regard to the matters to be considered under sub-clause (3). Since 
the proposed earthworks are ancillary to the approved development, separate 
development consent is not required. 

Clause 6.3 Flood planning 

The approved development, and the modified development proposed by way of this 
application, is situated on elevated land above the flood planning level. No flooding 
concerns are raised. 

Clause 6.4 Terrestrial biodiversity 

The subject property contain stands of remnant vegetation, much of which is on the 
higher slopes in the northwest sector of the property and toward the west of the 
property.  The majority of this remnant vegetation is mapped as terrestrial biodiversity 
under Kiama LEP 2011.  

The mapped terrestrial biodiversity land coincides with the E2 Environmental 
Conservation and part of the E3 Environmental Management zoned land on the 
property.  

The proposed modified development remains sufficiently clear of the mapped 
terrestrial biodiversity land and as such is designed, sited and will be managed to avoid 
any significant adverse environmental impact. 
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Clause 6.5 – Riparian land and watercourses 

Clause 6.5 lists considerations and requirements for land identified as containing 
riparian land and watercourses. The subject property is traversed by mapped Category 
2 and 3 watercourses, with the Category 3 watercourse adjacent to the proposed 
development site.  

As with the approved development, the proposed modified development is unlikely to 
result in any significant adverse impact on the watercourse or on water quality within 
the watercourse.  

Implementation of erosion and sediment control measures will be conditioned to occur 
during construction of the development, should consent be granted.  

The proposal meets with the objectives of the clause and the matters that are required 
to be satisfied prior to issue of consent.  

he proposed development is consistent with the relevant provisions of the Kiama LEP 
2011 and is permissible with consent under Schedule 1. 

Draft State Environmental Planning Policy  

The following draft State Environmental Planning Policies (SEPP) have been exhibited 
and are required to be considered: 

Draft SEPP 55 – Land Remediation 

The new SEPP will retain elements of SEPP 55, and add new provisions to establish 
a modern approach to the management of contaminated land. 

The overarching objective of SEPP 55 is to promote the remediation of contaminated 
land to reduce the risk of potential harm to human health or the environment. This 
objective remains relevant and will be replicated in the new SEPP. The key operational 
framework of SEPP 55 will be maintained in the new SEPP. 

The proposed modified development is considered consistent with the requirements 
of the draft SEPP. 

Draft SEPP (Environment) 

The purpose of the Draft SEPP is to promote the protection and improvement of key 
environmental assets for their intrinsic value and the social and economic benefits they 
provide.   

The Draft SEPP proposes to integrate provisions from seven existing SEPPs relating 
to catchments, waterways, urban bushland and world heritage: 

 State Environmental Planning Policy No 19 - Bushland in Urban Areas; 

 State Environmental Planning Policy (Sydney Drinking Water Catchment) 
2011; 

 State Environmental Planning Policy No 50 - Canal Estate Development; 

 Greater Metropolitan Regional Environmental Plan No 2 - Georges River 
Catchment; 
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 Sydney Regional Environmental Plan No 20 - Hawkesbury-Nepean River 
(No 2-1997); 

 Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005; 

 Willandra Lakes Regional Environmental Plan No 1 - World Heritage 
Property. 

The draft State Environmental Planning Policy (SEPP) - Environment with 
accompanying maps, was on public exhibition from 31 October 2017 until  
31 January 2018. The draft SEPP is not applicable to the subject site, as it is not 
identified on the maps. 

Kiama Development Control Plan (DCP) 2020 

As with the approved development, the proposed modified development is generally 
consistent with the relevant objectives and controls under Kiama DCP 2012.  

The main control of relevance to the modification is control C1 under Chapter 6 Rural 
Development, which specifies that an 8.5m building height limit is applied to, in 
general, all rural development.  

This was discussed within the report submitted to Council in December 2019 for the 
approved development. The proposed modified development introduces 4 pillars 
around the approved single span footbridge/toboggan bridge (see Figure 12), to 
emulate a suspension bridge. The applicant advises that these pillars will have a finish 
height of 9.4m above natural ground level.  

As DCP 2020 is the in-force DCP at the time of lodgement of the modification, the 
application must be assessed against DCP 2020. DCP 2020 does not include the 8.5m 
rural building height performance control that applied under the previous DCP 2012. 
Notwithstanding this, the visual impact of the proposed new pillars, for instance, are 
address on merit under ‘The Likely Impacts of the Proposed Development – 
Landscape’.  

The proposed modified development is otherwise considered generally consistent with 
the relevant objectives and controls within DCP 2020. 

Any Planning Agreement 

Nil 

Any Matters Prescribed by the Regulations 

NSW Coastal Policy 1997: A Sustainable Future for the New South Wales Coast 

The proposal does not compromise the strategic actions or principles (Appendix C - 
Table 3) adopted within the NSW Coastal Policy 1997. 

Australian Standard AS 2601 - 1991: The Demolition of Structures 

The proposal is not inconsistent with Australian Standard AS 2601—1991: The 
Demolition of Structures 

Any Coastal Zone Management Plan 

Nil 
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The Likely Impacts of the Proposed Development 

Landscape/Streetscape 

From a landscape and streetscape perspective, the proposed modifications that have 
the most significant visual implications are (in no particular order): 

1)  Velocity Falls finish colours 

2)  Velocity Falls slide heights 

3)  Filling of land above the Funnel Web slide 

4)  Pillars and cables to emulate suspension bridge 

Velocity Falls finish colours 

The dominant element of the approved development is the Velocity Falls water slides, 
which adopts ‘natural’ finish colours reproducing a local waterfall and gorge. 
Comparison of Figure 5 (approved Velocity Falls) and Figure 14 (proposed modified 
Velocity Falls) demonstrates that the proposed modified finish colours are consistent 
with the approved development. Additional articulation is introduced with the modified 
colours, with some of the tubes being multi-coloured rather than a single colour. This 
helps promote the aesthetic and illusion of a waterfall and is considered acceptable 
from a visual perspective. 

Velocity Falls slide heights 

It is noted that the proposed modified Velocity Falls waterslide, with modified cutting 
and filling of the site, results in the lower parts of the Velocity Falls slides elevated 
above existing ground level where previously the slide was predominantly below 
natural ground level. This is illustrated in Figures 24 & 25 below (please note natural 
ground level lines): 

 

Figure 24 – Extract of approved cross section of Velocity Falls  
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Figure 25 – Extract of approved cross section of Velocity Falls (dashed line indicated natural 
ground level) 

The part of the Velocity Falls slide in question is the lower part of the attraction on less 
elevated land and is visually enveloped by the existing Jamberoo Action Park, as 
opposed to the top part of the slide, which is on more elevated and visually prominent 
land. The proposed modified slide heights are considered acceptable in terms of visual 
impacts.  

Filling of land above the Funnel Web slide 

This matter is identified and discussed above under Kiama LEP 2011 Clause 6.2 
Earthworks. Once the excavated material is top dressed and grassed the 
landscape/streetscape visual implications of this aspect of the proposed modification 
are considered acceptable. As described, the excavated material will fill an existing 
depression in the land, with the finished filling conforming to the landform, meaning 
that once the fill material is settled and stabilised with grass cover the filling is expected 
to be visually cohesive with the hillside and landform. 

Pillars and cables to emulate suspension bridge 

The approved pedestrian/toboggan bridge over the Velocity Falls slides, under this 
modification, is proposed to include pillars and suspension cables to emulate a 
suspension bridge, which the applicant advises is more in line with the rain forest 
theme of the approved Velocity Falls attraction (refer to Figure 12). The applicant 
advises that the pillars will have a finish height of 9.4m above natural ground level. 

As a structure, the pillars and suspension cables are visually lightweight elements. It 
is not a solid, bulky structure but rather, for the most part a visually permeable 
structural form. In many ways the pillars and cables are comparable and compatible 
with the existing chair lift at the park, which is not an obvious structural element in the 
context of the overall park. Although tall, at 9.4m above natural ground level, the 
proposed pillars with the suspension cables is generally considered acceptable in 
terms of visual impact. 
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Overall, the design of the proposed modified development is considered reasonable 
when considered in relation to the context of the site and the existing Jamberoo Action 
Park infrastructure. The bulk, scale and design of the modified proposal is consistent 
the approved development, is consistent with relevant planning instruments and is 
generally not inconsistent with the prevailing Landscape/Streetscape having regard to 
the context of the development and the site.  

Noise 

Construction works will generate some noise, though conditions of consent can be 
imposed to ensure that works are undertaken only within specified hours to limit 
impacts upon neighbours. No on-going significant noise impacts are expected as a 
result of the modified development. 

Privacy and Overlooking 

No significant concerns are raised in relation to privacy loss and overlooking resulting 
from the proposed modified development. 

Overshadowing 

The approved development and the proposed modified development do not have any 
adverse impact in terms of overshadowing. 

Views 

The modified proposal will have no unreasonable impact upon views currently 
available from neighbours.  

Vehicular Access, Parking and Manoeuvring 

Sufficient car parking is available, as discussed with the original assessment. 

Manoeuvring is compliant with AS/NZS 2890.1 – 2004 and the driveway will comply 
with required gradients. 

Stormwater Management 

A satisfactory drainage design has been provided with the application. 

All stormwater will drain to the existing system. 

Environmental Impacts 

Vegetation Removal – No vegetation of significance is to be removed. Council’s 
Landscape Officer has raised no objection to the proposed modification. 

Fauna Impacts – It is unlikely that the proposal will affect any fauna or its habitat. 

Impact on Soil Resources – Construction activities have the potential to impact on soil 
resources by way of erosion and sedimentation. Conditions of consent have been 
imposed in relation to soil and water management controls to be implemented during 
construction. Satisfactory implementation of these controls will prevent significant 
impacts on soil resources. No change to this is brought about with the proposed 
modification. 
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Impact on Water Resources – Stormwater will be conveyed to the existing system. 
Controls will be implemented during construction to minimise sedimentation. 

Social and Economic Impacts 

The proposed development will likely have minimal adverse social or economic 
impacts. The amenity impacts of the proposed development have been considered in 
detail and no concerns raised in submissions warrant refusal of the application. 

The Suitability of the Site for the Development 

The proposal fits within the locality and the site attributes are considered to be 
conducive to development. 

Other issues to consider include: 

Traffic and Access 

The development (and the existing development) obtains access directly from 
Jamberoo Road, being a classified road.  

The approved development was not referred to RMS under Section 104 of SEPP 
(Infrastructure) 2007, as it was not deemed necessary having regard to Schedule 3 as 
no new car parking is proposed in the application that would otherwise mandate a 
referral to RMS. The proposed modification does not alter this. 

Council’s Engineers have raised no concerns with the modified proposal in relation to 
parking, traffic or access matters.  

Contamination from previous land uses 

There is no evidence of site contamination on this or adjacent sites that may present 
a problem for the development. 

Effect on public domain 

The development is expected to have an acceptable impact on the public domain.  

Utility needs and supply 

The development is serviced by electricity and telecommunication services.  

The proposed modified development is not likely to increase visitation rates of an 
extent that requires additional WC facilities and associated on-site disposal loading.  

Similarly, existing water supplies (including potable supplies) and treatment systems 
are expected to be capable of supporting the approved and modified development. 

 Safety, security & crime prevention 

The modified proposal has been considered against Crime Prevention Through 
Environmental Design (CPTED) principles and is considered to be acceptable.  

Operational waste 

The modified proposal does not alter the existing waste collection service. Waste 
water will be disposed of via the existing system. 
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Operational noise 

This matter is discussed above under ‘The Likely Impacts of the Development – 
Noise’. No significant concern is raised.  

Risks to people & property from natural & technological hazards 

 Bushfire risk – The subject land is mapped as being bushfire prone under 
Council’s Bushfire Prone Land Planning Maps. The land mapped as bushfire 
prone encompasses the north-west/western section of lot 100.  

The proposed modification was referred to the NSW Rural Fire Service (RFS) for 
comment. On 31 July 2020 the RFS responded confirming that they had no 
further requirements beyond the recommendations previously made dated 2 
August 2019. 

 Flooding – No significant concern is raised in relation to potential flooding. The 
proposed development is on elevated land and the proposed modification does 
not alter this or introduce further matters related to flooding. 

 Geotechnical assessment – A geotechnical report (prepared by Coffey 
Geotechnics) was submitted in support of previous development application on 
the land. Council’s Building Surveyor has raised no geotechnical concerns.  

BCA compliance 

Council building officer has reviewed the proposal and raises no concerns in relation 
to BCA compliance. 

Construction impacts 

Construction works will generate some noise, though conditions of consent can be 
imposed to ensure that works are undertaken only within specified hours to limit 
impacts upon neighbours. 

Submissions  

Public Submissions 

Notification letters were sent to neighbouring property owners who were provided with 
14 days in which to comment on the proposal. At the conclusion of the notification 
period, no submissions were received.  

External Referrals 

The application was referred to the following State Government Departments. 

The NSW Rural Fire Service (RFS). 

The RFS have considered the modified proposal and no objection has been raised in 
relation to the proposed development.  

The RFS recommend that the: 

“proposed development shall comply with the recommendations outlined in the 
previous response dated 2 August 2019 with reference DA19072419720 BB.” 
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The recommendations referred to were incorporated into the development consent 
notice issued at the time and this will not change should the modification be approved. 

Internal Referrals 

The application was referred to the following Council Officers for their consideration” 

Building Assessment Officer 

No objection has been raised in relation to the proposed development. No modified 
conditions of development consent have been recommended should the application 
be approved. 

Subdivision & Development Engineer 

No objection has been raised in relation to the proposed development. No modified 
conditions of development consent have been recommended should the application 
be approved. 

Landscape Design Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Environmental Health Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Waste Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

The Public Interest 

The proposed modification is considered consistent with all relevant Environmental 
Planning Instruments and Development Control Plans, is not likely to cause significant 
adverse impacts to the natural or built environment, is not likely to cause significant 
adverse social and economic impacts, is suitable for the site and therefore is 
considered consistent with the public interest. 

Final Comments and Conclusions 

The proposed modification has been assessed having regard to all relevant matters 
for consideration prescribed by Section 4.15 of the Environmental Planning and 
Assessment Act, 1979, and is considered to be substantially the same development.  

The Section 4.55 Modification of Consent Application No 10.2019.112.2 is consistent 
with Kiama Local Environmental Plan 2011 and relevant Development Control Plan 
chapters. The proposed development is consistent with the objectives of the RU2 
Rural Landscape zone. 

Consideration has been given to the social, economic and environmental impacts of 
the proposed modified development and no significant concerns are raised.  
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The proposed modified development is considered to be reasonable and conditional 
approval is recommended. 

Draft Conditions of Development Consent 

General 

(1) The development shall be implemented generally in accordance with the details 
set out on the plan/drawing and supporting documents endorsed by Council as 
10.2019.112.1 dated 17/12/2019 except as amended by the plan/drawing and 
supporting documents endorsed by Council as 10.2019.112.2 dated xx/xx/xxxx 
and except as amended by the following conditions: (g005.doc) 

The development shall be undertaken in three (3) stages, as follows:  

 Stage 1 – Demolition of existing slide and construction of Velocity Falls; 

 Stage 2 - Construction of cabanas and landscaping around Velocity Falls; 
and 

 Stage 3 – Demolition of existing children’s water park and construction of 
Koala Cove. 

Separate Construction Certificates and Occupation Certificates are to be 
obtained for each stage. 

(2) The Velocity Falls development and the shade shelters/cabanas are to be 
finished in external colours consistent with those indicated on the approved 
Drawing No. DA-04 Issue C stamped 10.2019.112.1, except as amended by the 
plans prepared by Proslide Technology Inc dated January 20, 2020 Sheets 1 – 
4 inclusive and Drawing No. A-200, stamped 10.2019.112.2. Full details of the 
external schedule of finishing colours shall be submitted to Council prior to the 
issue of the Construction Certificate and shall be to the satisfaction of the Director 
of Environmental Services (g014.doc) 

(3) No development/work is to take place until a Construction Certificate has been 
issued for the development and the necessary conditions of development consent 
satisfied to enable issue of a Construction Certificate. (g030.doc) 

(4) The development must not be occupied until such time as all conditions of this 
Development Consent, as relevant to each stage, are met or unless other 
satisfactory arrangements are made with the Principal Certifying Authority. (g040.doc) 

(5) The developer shall obtain a Controlled Activity Approval under the Water 
Management Act 2000.  Written notification from the Natural Resources Access 
Regulator shall be submitted to the accredited Certifying Authority prior to the 
issue of any Construction Certificate.   

 Alternatively, written advice is to be received from Natural Resources Access 
Regulator confirming that a controlled activity approval is not required, with such 
written advice to be submitted to, and to the satisfaction of, the accredited 
Certifying Authority. 



ORDINARY MEETING    15 DECEMBER 2020 

Report of the Director Environmental Services 

12.1 10.2019.112.2 - Lot 100 DP 1175715 - 1215 Jamberoo Road, Curramore - 
Modified - Demolition of existing water slides and pool & construction of 
water slides, children's play area & pedestrian facilities (cont) 

Kiama Municipal Council Page 152 

It
e

m
 1

2
.1

  

This development consent does not permit any works required by the Natural 
Resources Access Regulator unless they are consistent with the approved plans.  
(g045.doc) 

(6) The property owners shall be made aware that all Aboriginal relics in NSW are 
protected under Section 90 of the National Parks and Wildlife Act 1974, which 
makes it an offence to knowingly damage, disturb, deface or destroy an Aboriginal 
relic or site, without first obtaining the written consent of the Director-General of 
the National Parks and Wildlife Service.  If such a site is discovered, the Southern 
Zone Archaeologist of the National Parks and Wildlife Service shall be contacted 
immediately. (g050.doc) 

(7) The developer shall provide and maintain temporary fencing around the 
development site to prevent unauthorised entry into the site by persons and shall 
remove the temporary fencing upon completion of all work.  (g140.doc) 

(8) The developer shall not carry out any work other than emergency procedures to 
control dust or sediment-laden runoff outside the normal working hours, namely, 
7.00am to 5.00pm, Monday to Friday and 8.00am to 1.00pm Saturday, without 
the prior written approval of the Principal Certifying Authority.  Any request to 
vary these hours shall be submitted to the Principal Certifying Authority in writing 
detailing: 

a The variation in hours required. 

b The reason for that variation. 

c The type of work and machinery to be used.  (g165.doc) 

(9)  Prior to exportation of waste (including fill or soil) from the site, the waste 
materials must be tested and classified in accordance with the provisions of the 
Protection of the Environment Operations Act 1997 and the NSW EPA Waste 
Classification Guidelines.  Materials identified for off site disposal must be 
removed by a suitably qualified contractor to an appropriately licensed waste 
facility.  All waste disposal receipts shall be retained by the site manager and 
made available to Council on request to validate disposal of waste. 

(10) At all times work shall be carried out in a manner which will not cause a nuisance, 
by the generation of unreasonable noise, dust or other activity, to residents of 
adjacent properties. 

Contributions 

(1) A contribution under Section 7.12 of the Environmental Planning and 
Assessment Act 1979 (as amended) and Kiama Council's Section 94A (Indirect 
Contributions) Plan shall be paid to Council prior to the issuing of a Construction 
Certificate.  The total contribution required for the development is $66,150.00, 
apportioned over the three (3) stages as follows: 

 Stage 1 - $39,690.00 (60% of total contribution) 

 Stage 2 - $13,230.00 (20% of total contribution)  

 Stage 3 - $13,230.00 (20% of total contribution) 
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The amount of the contribution shown on the development consent will be 
indexed to the time of payment in the following manner: 

Contribution (at time of payment)  =  C x CPIP 

                                                              CPIc 

Where: 

C = The original contribution amount as shown in the development 
consent. 

CPIP = The Consumer Price Index: All Groups Index for Sydney as published 
by the Australian Bureau of Statistics and which applied at the time of 
payment. 

CPIc = The Consumer Price Index: All Groups Index for Sydney as published 
by the Australian Bureau of Statistics and which applied at the time of 
issue of the development consent.  (po001.doc) 

Prior to Commencement of Works 

(1) Building work must not commence until the Principal Certifying Authority for the 
development to which the work relates has been informed of: 

i The licensee's name and contractor licence number; 

ii That the licensee has complied with Part 6 of the Home Building Act 1989. 

In the case of work to be done by any other person, the Principal Certifying 
Authority: 

a Has been informed in writing of the person's name and owner builder permit 
number; 

or 

b Has been given a declaration, signed by the owner/s of the land, that states 
that the reasonable market cost of the labour and materials involved in the 
work is less than the amount prescribed for the purposes of the definition 
of owner-builder work in Section 29 of the Home Building Act 1989. (pt005.doc) 

(2) Under the provisions of the Act, work may not commence on the development 
until the following is carried out: 

a Detailed plans and specifications of the building must be endorsed with a 
Construction Certificate by Council or an Accredited Certifier; and 

b You must appoint a Principal Certifying Authority (can be either Council or 
an Accredited Certifier); and 

c You must notify the Council of the appointment; and 

d You must give at least two (2) days’ notice to Council of your intention to 
commence work. 
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You will find attached an application form for a Construction Certificate.  Should 
you require Council to issue this Certificate you should complete this application 
and forward it, together with plans and specifications, to Council for approval. 

You will find attached a form for the “Notice of Commencement of Building Work 
and Appointment of Principal Certifying Authority”, which you are required to 
submit to Council at the appropriate time and at least two (2) days prior to the 
commencement of work. 

Should you appoint Council as the Principal Certifying Authority, relevant 
inspection fees will be required to be paid at the time of lodgement of this form. 
(pt020.doc) 

(3) A sign must be erected in a prominent position on any site on which building work, 
subdivision work or demolition work is being carried out: 

a Showing the name, address and telephone number of the Principal Certifying 
Authority for the work; 

b Showing the name of the principal contractor (if any) for any building work 
and a telephone number on which that person may be contacted outside 
working hours; and 

c Stating that unauthorised entry to the work site is prohibited. 

Note:  Any such sign is to be maintained while the building work, subdivision work 
or demolition work is being carried out, but must be removed when the work has 
been completed.  The sign will be provided by the nominated Principal Certifying 
Authority for the relevant fee. (pt060.doc) 

(4) No building work is to commence until details prepared by a practising structural 
engineer have been submitted to and accepted by the Principal Certifying 
Authority for any reinforced concrete slabs, footings or structural steel. (pt062.doc) 

(5) The applicant shall submit engineer’s details of the foundation based on 
geotechnical advice prepared by a suitably qualified geotechnical engineer.  
Such detail/advice is to be provided prior to the issue of a Construction 
Certificate. (pt070.doc) 

Erosion and Sedimentation Controls/Soil and Water Management 

(1) All practical measures must be taken to ensure erosion and subsequent 
sediment movement off-site does not occur.  In particular: 

a A silt fence or equivalent must be provided downhill from the cut and fill 
area (or any other disturbed area).  Such fence must be regularly inspected 
and cleaned out and/or repaired as is necessary, and all collected silt must 
be disposed of in accordance with Council's Sedimentation Control Policy. 

b Unnecessary disturbance of the site (eg; excessive vehicular access) must 
not occur. 

c All cuts and fills must be stabilised or revegetated as soon as possible after 
the completion of site earthworks. 
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d All the above requirements must be in place for the duration of the 
construction works. (esc005.doc) 

(2) The developer shall submit to the Principal Certifying Authority for approval prior 
to the issue of the construction certificate for the development, a detailed Erosion 
and Sedimentation Control Plan (ESCP) applying to the whole development site 
designed in accordance with the requirements of Managing Urban Stormwater: 
Soils and Construction Volume 1 (Landcom 2004) and Managing Urban 
Stormwater: Soils and Construction Volume 2 (Department of Environment and 
Climate Change 2007).  The ESCP shall consider the following, but not be limited 
to: 

a Minimise the extent of exposed areas at any time. 

b Placement of temporary fill to fabric barriers down slope of exposed areas. 

c Diverting surface run-off from upstream works as necessary to minimise to 
sediment pick-up. 

d Provide temporary slope drainage as appropriate to avoid scour of 
embankments. 

e Covering of stockpiles. 

f Early installation of landscaping and water quality controls. 

g Revegetation/resetting disturbed areas. 

h Filtration of stormwater inlets and outlets. 

All works on the site must be in accordance with the approved ESCP for the full 
duration of construction works and must provide an overall site detail.  For staged 
development an ESCP shall be provided for each stage of the development.  
(esc015.doc) 

(3) The developer shall ensure that sediment-laden runoff from the site is controlled 
at all times subsequent to commencement of construction works.  Sediment 
control measures must be maintained at all times and checked for adequacy at 
the conclusion of each day's work. (esc020.doc) 

Site Facilities 

(1) An appropriate temporary toilet facility shall be provided on site, located inside 
the property boundaries, prior to commencement of works.  The temporary toilet 
shall be maintained in a clean/sanitary condition at all times. (sf010.doc) 

(2) During construction the applicant shall provide, inside the property boundaries 
a suitable waste container for the disposal of all papers, plastics and other light 
weight materials. (sf015.doc) 
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(3) A sign must be erected in a prominent position on the premises on which the 
erection or demolition of a building is being carried out: 

a Stating that unauthorised entry to the premises is prohibited; and 

b Showing the name of the builder or other person in control of the worksite 
and a telephone number at which the builder or other person may be 
contacted outside working hours.  

Any such sign is to be removed when the erection or demolition of the building 
has been completed. (sf020.doc) 

Demolition Works 

(1) Security fencing shall be provided around the perimeter of the demolition site 
and any additional precautionary measures taken, as may be necessary to 
prevent unauthorised entry to the site at all times during the demolition period. 
(dw010.doc) 

(2) Asbestos – Statement Required 

No later than seven days prior to the demolition of any building or structure, a 
written statement must be provided to Council indicating whether the building or 
structure contains asbestos or material containing asbestos and, if so, the 
following must also be provided: 

(a) A hazardous substances audit report prepared by a competent and 
appropriately qualified person in compliance with AS2601-1991; and 

(b) A hazardous substances management plan prepared by a competent and 
appropriately qualified person in compliance with AS2601-1991. 

Asbestos – Licensed Contractors 

Demolition works involving the removal and disposal of asbestos cement must 
only be undertaken by contractors who hold a current WorkCover Demolition 
Licence or a current WorkCover Class 2 (Restricted) Asbestos Licence. 

Asbestos – Notification of Neighbours 

Fourteen days prior to the commencement of any demolition works involving 
asbestos, all immediate neighbours should be notified in writing of the intention 
to carry out asbestos demolition works.  Copies of these written notifications 
should be retained and provided to Council. 

Asbestos – Tip receipts 

Documentary evidence in the form of tip receipts from an approved Waste 
Management Facility shall be obtained demonstrating the appropriate disposal 
of the asbestos waste.  Tip receipts shall be provided to Council prior to any 
further building works being undertaken on the site. 
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Asbestos – Clearance Certificate 

Following the removal of all friable asbestos and prior to further works being 
carried out on the site, a clearance certificate from an independent competent 
person in accordance with the National Occupational Health and Safety 
Commission Code of Practice for the Safe Removal of Asbestos is to be obtained 
and submitted to Council. 

Asbestos – Less than 10m2 of Bonded Asbestos Sheeting 

Demolition works involving the removal of less than 10m2 of bonded asbestos 
sheeting may be carried out by a licensed builder who has completed an 
appropriate bonded asbestos removal course. 

Completion of demolition works 

Council will monitor and review the demolition of the structure to ensure all 
conditions of consent application to the removal of asbestos has been satisfied. 
(dw015.doc) 

Vegetation Management 

(1)  No tree(s) shall have backfill placed around its base or have the original ground 
level altered. (vm010.doc) 

(2)  No machinery, builder’s materials and/or waste shall be located in or near any 
forested area or any area mapped as Terrestrial Biodiversity. 

Inspections 

(1) The building work shall be inspected at critical and other stages as required by 
the Principal Certifying Authority for the development. 

NOTE: Should you choose Council to be your Principal Certifying Authority for 
this development you will be advised of the required building inspections and 
applicable fees at the time of that appointment. (bu015.doc) 

Building Construction 

(1) All building work must be carried out in accordance with the requirements of the 
Building Code of Australia. (bu010.doc) 

(2) The roadway, footpath or Council reserve shall not be used to store building 
material without the prior approval of Council. (bu086.doc) 

(3) All excavations and backfilling must be executed safely in accordance with 
appropriate professional standards. (bu090.doc) 

(4) All excavations must be properly guarded and protected to prevent them from 
being dangerous to life or property. (bu095.doc) 

(5) The developer shall control the emission of dust from the site and in this regard 
watering and dust suppression equipment shall be kept on the site and used for 
this purpose.  The developer must ensure that the contractor is able to control 
emission of dust from the site on weekends when windy conditions prevail.  (cec025.doc) 
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(6) No building work is to commence until details prepared by a practising structural 
engineer have been submitted to and accepted by the Principal Certifying 
Authority for any retaining walls in excess of 1.0 metre high. (bu105.doc) 

(7) The Reduced Levels (RL) of the proposed development must be in accordance 
with the approved plans.  Certification of these levels by a registered surveyor 
must be submitted to an accredited certifier or Council prior to proceeding past 
that level. (bu120.doc) 

(8) Construction and demolition work, delivery of materials and plant, etc. shall only 
take place between the following hours; 

Monday to Friday - 7.00 am to 5.00 pm 

Saturdays  - 8.00 am to 1.00 pm 

No construction work is to take place on Sundays or Public Holidays. (bu151.doc) 

(9) The Waste Management Plan shall be strictly adhered to at all stages during the 
demolition, construction and/or subdivision work.  All waste nominated for 
disposal must be disposed of at a licensed landfill facility.  All waste nominated 
for recycling must be reused or recycled. (bu153.doc) 

Geotechnical Requirements 

(1) Only clean fill (i.e. natural materials such as earth, rock and stone) is to be used 
in the development. Under no circumstances are any other material including 
(but not limited to) building, demolition, concrete, road materials and/or 
putrescible wastes, permitted to be used as filling on site.  (gr060.doc) 

(2) All earthworks associated with the development shall be completed in 
accordance with AS 3798-2007 Guidelines on Earthworks for Commercial and 
Residential Developments. (gr075.doc) 

(3) No tree(s) shall have backfill placed around its base or have the original ground 
level altered. (vm010.doc) 

(4)  No machinery, builder’s materials and/or waste shall be located in or near any 
forested area or any area mapped as High Conservation Value.  

(5)  All fill material excavation or ground activities must be managed under the Civil 
Contractors Unexpected Finds Guidelines Protocol for managing contamination.  

The placement of fill must not:  

a)  Cause danger to life or property or damage to any adjoining building or 
structure on the lot or to any adjoining lot, and 

b)  Not redirect the flow of any surface or groundwater or cause sediment to 
be transported onto an adjoining property.  

Bushfire Hazard Management 

(1) The provision of all new and the modification of any existing water, electricity, 
and gas services shall comply with section 4.1.3 of 'Planning for Bush Fire 
Protection 2006'. 
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(2) A Bush Fire Emergency Management and Evacuation Plan shall be prepared 
consistent with 'Development Planning - A Guide to Developing a Bush Fire 
Emergency Management and Evacuation Plan December 2014'. A draft plan 
shall be provided to the local NSW RFS District Office for comment. Any return 
comment from the District shall be adopted into an amended plan prior to issue 
of any Occupation Certificate. 

(3)  All landscaping within the site shall comply with the principles of Appendix 5 of 
‘Planning for Bush Fire Protection 2006’. 

Landscaping Works 

(1) A detailed landscape plan shall be approved by the Principal Certifying Authority 
prior to issue of the Construction Certificate for Stage 2.  The plan shall be 
prepared in accordance with Chapter 8 of Kiama Development Control Plan 2012 
and shall be consistent with the landscape concept plan. (lw010.doc) 

(2) The landscaping shall be maintained actively and regularly for a period of 26 
weeks commencing from the date of issue of the Occupation Certificate. (lw020.doc) 

(3) At the end of the 26 week landscape maintenance period and after any defects 
that occurred during that period have been corrected, a final Compliance 
Certificate shall be provided from a suitably qualified landscape professional 
stating that all landscape works have been completed and maintained in 
accordance with the approved landscape plans and the conditions of this 
development consent. (lw035.doc) 

(4) Prior to issue of the Occupation Certificate for Stage 2 the developer shall provide 
a Compliance Certificate from a suitably qualified landscape professional or 
Council’s Landscape Officer stating that all landscape works have been 
completed in accordance with the approved landscape plans and the conditions 
of the development consent. (lw170.doc) 

Health Requirements 

(1)  The recreational water treatment system must be designed to ensure that the 
water supply, when treated, will comply with the Public Health Act 2010 and 
Public Health Regulations 2012 as amended and the Public Swimming Pool and 
Spa Pool Advisory Document (NSW Health, 2013) as amended. 

(2)  All recreation water supplied to the pools and other water features must be tested 
and treated to a quality that complies with the Public Health Act 2010 and Public 
Health Regulations 2012 as amended and the Public Swimming Pool and Spa 
Pool Advisory Document (NSW Health, 2013) as amended. 

(3)  Routine daily, weekly and monthly microbiological and chemical sampling for all 
recreational waters (i.e. swimming and wading pools, and all water features) 
must be undertaken in accordance with Public Swimming Pool and Spa Pool 
Advisory Document (NSW Health, 2013) as amended. 
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(4)  Monthly microbiological sampling and analysis is not limited to but must include 
heterotrophic plate count, thermo tolerant coli forms and where appropriate 
pseudomonas aeruginosa. The samples must be tested by a NATA Accredited 
Laboratory for compliance with the Public Swimming Pool and Spa Pool Advisory 
Document (NSW Health, 2013) as amended. These results must be kept on site 
at all times and must be provided to Council as part of the Annual Audit Report. 

(5)  A register or log must be developed and maintained to record the results of every 
water test undertaken on the pools and other water features on a daily, weekly 
and monthly basis. The register is to be kept up to date and on site and made 
available when requested by Council and submitted as part of the Annual Audit 
Report for Recreational Water Supply. 

(6)  The backwash supernatant from the recreational water filtration system must be 
disposed of to the On-site Sewerage Treatment Facility. 

(7)  The water feature and the pool must comply with the requirements set out in the 
Public Health Act 2010 and Public Health Regulations 2012 as amended. 

Prior to Occupation 

(1)  The completed Waste Management Compliance Sheet (Appendix 1C) shall be 
submitted to and approved by Council prior to the release of any Occupation 
Certificate. 

Supporting documentation (dockets/receipts) showing type of material, weight 
and details of NSW EPA licensed waste facility, verifying recycling and disposal, 
shall be attached to the Waste Compliance Sheet. (po002.doc) 

(2)  The whole or part of the building must not be occupied unless an Occupation 
Certificate has been issued in relation to the building or part in accordance with 
Section 6.9 of the Environmental Planning and Assessment Act 1979. 

NOTE:  A Fire Safety Certificate must be provided in accordance with the 
Environmental Planning and Assessment Regulations 2000 prior to the issue of 
an Occupation Certificate excepting Class 1(a), 10(a) & 10(b) structures. (po005.doc) 

(3)  The Bush Fire Hazard Management requirements shall be completed to the 
satisfaction of the Principle Certifying Authority prior to the issue of any 
Occupation Certificates. (po035.doc) 

Site Operations 

(1) The development shall not interfere with the amenity of the neighbourhood by 
reason of noise, waste water, waste products, odours or otherwise. (sop085.doc) 
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12.2 10.2020.139.1 - Lot 285 DP 30126 - 16 Elanora Road, Kiama Heights - 
Alterations and additions to existing dwelling 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

This report reviews Development Application No 10.2020.139.1 which involves the 
construction of alterations and additions to an existing dwelling. 

The report recommends that Council refuse Development Application No 
10.2020.139.1 because the proposed development is: 

1. Inconsistent with Kiama Development Control Plan 2020 Chapter 6: Residential 
Accommodation, Building Line Controls – Front Building Lines 6.1.16, which 
identifies a 6m front setback for dwellings. 

2. Inconsistent with Kiama Development Control Plan 2020 Chapter 6: Residential 
Accommodation, Building Line Controls – Building Lines for Garages and 
Carports 6.1.24, which identifies a 6m front setback for the proposed garage. 

3. Considered to be incompatible with the existing streetscape and does not protect 
the established character of the neighbourhood. 

4. Considered to be inappropriately designed and sited to minimise impacts on the 
streetscape. 

5. Considered to be inappropriately designed and sited to allow for vehicles to be 
stack parked in front of the garage and be wholly within the site boundaries. It 
would lead to them being parked on the footpath road reserve and interfere with 
pedestrian access. 

6. Considered to create an inappropriate planning outcome as the proposal will 
have a negative impact on the built environment in the locality. 

7. Would set an undesirable planning precedent for similar inappropriate 
development and is therefore not in the public interest. 

Finance 

N/A 

Policy 

N/A 

Consultation (Internal) 

Please refer to the “Internal Referrals” section in this report. 
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Communication/Community Engagement 

Required: Yes (letter notification). 

Notification Period:  14 days from 28/08/2020 to 11/09/2020. 

Submissions: 0 submissions. 

Reason for the Report 

This report is submitted to Council because only the elected Council can determine 
applications involving more than a minor variation to Kiama Development Control Plan 
2020. 
 

Attachments 

1 10.2020.139.1 - Plans⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council refuse Development Application No 10.2020.139.1 under Section 4.16 
of the Environmental Planning and Assessment Act, 1979, for the following reasons: 

1. Having regard to the matters for consideration in the Environmental Planning and 
Assessment Act contained in Section 4.15(1)(a)(iii) the development is 
unacceptable and the proposal must be refused because: 

i. The proposal is non-compliant with Kiama DCP 2020 Chapter 6: Building 
Line Controls – Front Building Lines 6.1.16 as the proposed development 
has not been provided with a 6m front setback. 

ii. The proposed development is non-compliant with Kiama DCP 2020 
Chapter 6: Building Line Controls – Building Lines for Garages or Carports 
6.1.24 as the proposed development has not been been provided with a 6m 
front setback.  

iii. The proposed development is non-compliant with Kiama DCP 2020 
Chapter 6: General Objectives 6.1.8 to ensure that development will not 
disrupt the streetscape or the unity of a group of buildings and spoil the 
existing character.  

iv. The proposed development is non-compliant with Kiama DCP 2020 
Chapter 6: Control 6.1.6 to maintain and improve the existing and future 
desired character/amenity of residential zones. Council will only approve of 
new dwelling houses/additions where they are compatible with the existing 
and environmental character of the locality and have a sympathetic and 
harmonious relationship with adjoining development.  
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2. Having regard to the matters for consideration in the Environmental Planning and 
Assessment Act contained in Section 4.15(1)(b) the development is 
unacceptable and the proposal must be refused because: 

a) The proposed development has adverse impacts on the existing 
streetscape and does not protect the established character of the 
neighborhood; and 

b) The proposed development has not been appropriately designed and sited 
to minimise impacts on the streetscape and will disrupt the amenity of 
adjoining properties; and 

c) The proposal does not allow for vehicles to be stack parked in front of the 
garage and be wholly within the property boundary. This will lead to them 
being parked on the footpath road reserve and interfere with pedestrian 
access. 

3. Having regard to the matters for consideration in the Environmental Planning and 
Assessment Act contained in Section 4.15(1)(b) the development is 
unacceptable and the proposal must be refused because the proposed 
development does not create a suitable planning outcome as the proposal will 
have an impact on the built environment in the locality.  

4. Having regard to the matters for consideration in the Environmental Planning and 
Assessment Act contained in Section 4.15(1)(e) the proposed development is 
not in the public interest and must be refused because the proposal sets an 
undesirable planning precedent, is inconsistent with controls in relation to the 
siting of development in the R2 zone, and does not reasonably mitigate the 
overall impacts associated with the proposal. 

 

BACKGROUND 

Development Site 

The property is described as Lot 285 DP 30126 which is located at 16 Elanora Road, 
Kiama Heights.  

The overall site measures 739.8m2 and is irregular in shape. The site currently 
contains a Class 1A dwelling and is bounded by residential land containing principally 
dwellings and crown land reserve at the rear.  

The site is zoned R2 Low Density Residential under Kiama LEP 2011. 

The site is cleared and slopes from the front north boundary to the south rear 
boundary.  The site drains to the south and a stormwater drainage layout design has 
been provided for the dwelling to a proposed stormwater pit. 
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Figure 1 – Locality plan 

 

Figure 2 – Aerial view of Elanora Road 

 

Figure 3 – Close up aerial view of adjoining dwellings Elanora Road 

The site drains to the rear of the property adjoining public reserve at the rear. 

Access to the property is gained from Elanora Road. 

The site is serviced with utilities including water, sewer, electricity and 
telecommunications. 
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Figure 4 – Site photograph of existing dwelling from the west 

 

Figure 5 – Site photograph of existing dwelling from north-east 
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Figure 6 – Site photograph of existing dwelling from the north-east 

 

Figure 7 – Site photograph of existing dwelling from the south-west 
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Figure 8 – Site photograph of existing dwelling from the south  

 

Figure 9 – Site photograph of existing dwelling from the south 
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Figure 10 – Site photograph of existing dwelling from the south-west 

Background 

The development application history is as follows: 

DA No Description Lodgement Determined Decision 

10.2006.358.1 Extension of existing 
balcony 

23/11/2006 30/11/2006 approved 

Description of the Proposed Development 

The proposal involves the construction of an alterations and additions to existing 
dwelling.   

The existing dwelling and proposal are shown in Figures 11-18 below: 
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Figure 11 – 3D dimensional view of the existing dwelling 

 

Figure 12 – 3D dimensional view of the proposed dwelling  
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Figure 13 – 3D dimensional view of the existing dwelling  

 

Figure 14 – 3D dimensional view of the proposed dwelling 

 

Figure 15 – 3D dimensional view of the existing dwelling 

 

Figure 16– 3D dimensional view of the proposed dwelling  
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Figure 17 – 3D dimensional view of the existing dwelling 

 

Figure 18 – 3D dimensional view of the proposed dwelling  

Section 4.15 Assessment 

The proposed development has been assessed in accordance with Section 4.15 of 
the Environmental Planning and Assessment Act 1979 (as amended) and the following 
matters are considered relevant. 

Relevant Environmental Planning Instruments 

State Environmental Planning Policy (Coastal Management) 2016 

The 'coastal zone' is defined in the Coastal Management Act 2016 as four coastal 
management areas comprising: Coastal Wetlands and Littoral Rainforests Area; 
Coastal Environment Area; Coastal Use Area; and Coastal Vulnerability Area. 
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The site of the alterations and additions to existing dwelling are within the mapped 
(Coastal Wetlands and Littoral Rainforests Area; Coastal Environment Area; Coastal 
Use Area; and Coastal Vulnerability Area). 

In the Coastal Use Area, the focus is on ensuring appropriate urban development for 
coastal areas, taking into account urban design issues such and maintaining scenic 
qualities, visual amenity and aboriginal cultural heritage and places. 

The SEPP states: 

Development consent must not be granted to development on land that is wholly or 
partly within the coastal use area unless the consent authority: 

a) is satisfied that the proposed development: 

i. if near a foreshore, beach, headland or rock platform—maintains or, where 
practicable, improves existing, safe public access to and along the 
foreshore, beach, headland or rock platform, and 

ii. minimises overshadowing, wind funnelling and the loss of views from public 
places to foreshores, and 

iii. will not adversely impact on the visual amenity and scenic qualities of the 
coast, including coastal headlands, and 

iv. will not adversely impact on Aboriginal cultural heritage and places, and 

v. will not adversely impact on use of the surf zone, and 

b) has taken into account the type and location of the proposed development, and 
the bulk, scale and size of the proposed development. 

The proposed location of the alterations and additions to existing dwelling: 

 is not near, and does not impact access to a foreshore, beach, headland or 
rock platform, and  

 does not cause overshadowing or wind funnelling; and  

 does not cause the loss of views from public places to foreshores, and  

 does not adversely impact the visual amenity or scenic qualities of the 
coast. 

State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 

A BASIX Certificate was lodged for the alterations and additions to the existing 
dwelling with the application which demonstrates that the dwelling has been designed 
in accordance with BASIX. 

State Environmental Planning Policy No 55 - Remediation of Land 

Clause 7 of the SEPP No 55 requires Council to consider whether the land is 
contaminated and if it is contaminated if remediation works are required.  Council is 
unaware of any historic land use which would deem the site unsuitable for the 
proposed development, therefore the land is considered to be suitable for the 
proposed use.  

State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 



ORDINARY MEETING    15 DECEMBER 2020 

Report of the Director Environmental Services 

12.2 10.2020.139.1 - Lot 285 DP 30126 - 16 Elanora Road, Kiama Heights - 
Alterations and additions to existing dwelling (cont) 

Kiama Municipal Council Page 188 

It
e

m
 1

2
.2

  

Clause 9 and 10 of the SEPP (Vegetation in Non-Rural Areas) 2017 outlines that 
consent is required for the clearing of certain vegetation in non-rural areas. Council’s 
Development Control Plan 2020 outlines that certain trees can be removed without 
requiring consent. No trees are proposed to be removed as part of this development. 

Kiama LEP 2011 

Clause 2.3 - Zone objectives and Land Use Table 

The subject land is zoned R2 Low Density Residential under Kiama LEP 2011. The 
proposal is defined as a dwelling house under the provisions of Kiama LEP 2011, 
which are permitted with consent in the R2 Low Density Residential zone.  

The consent authority must have regard to the objectives for development in a zone 
when determining a development application in respect of land within that zone.  

As the proposal will provide for housing needs and it is considered to be consistent 
with the zone objectives. 

Specific clauses requiring consideration: 

Clause 4.3 - Height of Buildings 

Clause 4.3 requires that the height of the building does not exceed the maximum 
height shown on the Height of Buildings Map. The height of building map identifies 
that a maximum building height of 8.5m applies to the site. The proposed dwelling will 
have a maximum height of 9.280m above existing ground level and as such does not 
comply. 

Clause 4.4 - Floor Space Ratio 

Clause 4.4 requires that the floor space ratio does not exceed the maximum floor 
space ratio shown for land on the Floor Space Ratio (FSR) map. The Floor Space 
Ratio (FSR) map of Kiama LEP 2011 identifies that a maximum floor space ratio of 
0.45:1 applies to the site. As per the definition provided in Kiama LEP 2011 the gross 
floor area of the proposed development is 292.89m2. In this regard the proposed 
development has an FSR of 0. 39:1 with the site and as such complies. 

Clause 4.6 - Exceptions to Development Standards 

Clause 4.6 provides for exceptions to development standards. The applicant has 
requested a variation to the height of building development standards.  

The applicant has provided the following justification to varying the development 
standard: 

“7.0 – Appendix A – Clause 4.6 Exception to a Development Standard 

Variation to Clause 4.3 (Height of buildings) of the Kiama Local Environmental 
Plan 2011. 

Clause 4.6 provides Kiama Municipal Council with the flexibility to assess and 
determine Development Applications which do not strictly comply with the 
development standards of the Kiama Local Environmental Plan (LEP). These are 
specifically exceptions to the development standard rather than variations. The 
development standard, in this case where a variation is being requested, Clause 
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4.3 does not expressly prohibit the operation of Clause 4.6 in relation to 
contravening the development standard. 

The objectives of the Clause 4.6 state: 

a) To provide an appropriate degree of flexibility in applying certain 
development standards to particular development; 

b) To achieve better outcomes for and from development by allowing flexibility 
in particular circumstances. 

It is our contention that the related Development Application demonstrates that 
strict compliance with the 8.5m maximum height of buildings development 
standard provided in the LEP is unreasonable and unnecessary in the 
circumstances (related to the proposed modified dwelling on 16 Elanora Road) 
and that strict compliance will not result in a better environmental outcome than 
complying with the standard. 

 

What are the objectives of the zone? 

Zone R2 – Low Density Residential objectives are: 

 To provide for the housing needs of the community within a low-density 
residential environment. 

 To enable other land uses that provide facilities or services to meet the day 
to day needs of residents. 

 To increase the supply of secondary dwellings for affordable rental housing 
stock. 

 To provide economic and employment opportunities for people who 
conduct business activities from their homes where these will not adversely 
affect the amenity of the neighbours or the neighbourhood. 

What is the development standard being varied and its numeric value? 

The development standard is a maximum building height of 8.5m as shown on 
the LEP mapping image below: 
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Under what clause is the development standard listed in the environmental 
planning instrument? 

Clause 4.3 

What are the objectives of the development standard? 

The objectives of Clause 4.3 (Height of buildings) are as follows: 

a) To ensure future development is in keeping with the desired scale and 
character of the street and local area; 

b) To allow reasonable day light access to all developments and the public 
domain. 

What is proposed numeric value of the development standard in your 
development application and the percentage variation (between your proposal 
and the environmental planning instrument? 

The numeric standard is 8.5m expressed as a maximum building height. As 
shown below, the proposed maximum building height for this proposal is 9.280m 
which exceeds the height limit by a maximum of 0.78m for a small area of the flat 
roof (which is a 9.17% variation of the standard). The 0.78m is the maximum 
building height exceedance over the area(s) shown with the encroachment of the 
balance of the area(s) quickly reducing to compliance as illustrated. 



ORDINARY MEETING    15 DECEMBER 2020 

Report of the Director Environmental Services 

12.2 10.2020.139.1 - Lot 285 DP 30126 - 16 Elanora Road, Kiama Heights - 
Alterations and additions to existing dwelling (cont) 

Kiama Municipal Council Page 191 

It
e

m
 1

2
.2

  

 

Diagram detailing 8.5m height plane over the remodelled building 

As demonstrated above, this height exceedance is demonstrably minor in 
relation to the development as a whole. 

How is the proposal consistent with the objectives of the zone in which the 
development is proposed to be carried out? 

The proposed development is consistent with the objectives of the zone as it 
provides for the housing needs of the community within a low-density 
environment. The development also provides for detached housing within a 
locality dominated by detached housing. The development is compatible with 
other dwellings in the street which slope to the rea. The development also does 
not affect the amenity of neighbours or the neighbourhood as a result of this 
minor height exceedance. 

 How is the proposal consistent with the objectives of the development standard? 

 The proposal is consistent with the objectives of the clause. The building’s minor 
height exceedance is consistent with objective (a) of the Clause which is to 
ensure future development is in keeping with the desired scale and character of 
the street and local area. The height exceedance is primarily related to the 
natural ground level slightly falling away towards the downhill (southern) side of 
the proposed building. In recognition of the relatively minor exceedance of 
maximum of 0.78m over a limited area, and the majority roof line is considered 
consistent with objective (a), the proposal is considered consistent with the 
general character of the street. 

Objective (b) is to allow reasonable daylight access to all developments and the 
public domain and again the building’s minor height exceedance is consistent 
with this and does not result in unreasonable loss of daylight access to adjacent 
development. The location of the height exceedance is primarily related to the 
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natural ground level falling towards the downhill (southern) side of the building 
and does not result in unreasonable loss of daylight access to the property to the 
south of the building. 

How is strict compliance with the development standard unreasonable or 
unnecessary in this particular case? 

For this site and development proposal, strict compliance with the development 
standard is unreasonable and unnecessary given the likely impact of 
development, or lack thereof, given that the exceedance relates to a maximum 
height over a small area (shown is above diagram). 

The height exceedance is primarily related to the natural ground level slightly 
falling away towards the downhill (southern) side of the proposed remodelled 
building. Further to this, there is no privacy impacts as a result of the building 
height exceeding the 8.5m limit for a small area. 

How would strict compliance with the development standard hinder the 
attainment of the objects specified in Section 5(a)(i) and (ii) of the EP&A Act. 

The objects of this Act area: 

a) To encourage: 

i) the proper management, development and conservation of natural 
and artificial resources, including agricultural land, natural areas, 
forests, minerals, water, cities, towns and villages for the purpose of 
promoting the social and economic welfare of the community and a 
better environment; 

ii) the promotion and coordination of the orderly and economic use and 
development of land. 

Strict compliance with the standard would not facilitate the proper management 
and development of land resources within an area zoned for residential 
development. Most dwellings along this section of Elanora Road are built on 
slopes which may result in them requiring to exceed a small area of the maximum 
building height to achieve desired development of the land. 

Development standards are often created for optimal situations with flat sites and 
the introduction of Clause 4.6 is intended to allow some flexibility to allow for 
specific circumstances. 

Are there sufficient environmental planning grounds to justify contravening the 
development standard? 

1) Generic development standards such as height do not consider site 
conditions such as slope and in this instance a small section of increase 
slope towards the downhill (southern) side of the proposed remodelled 
building. Furthermore, the standards do not provide exceptions to 
architectural designs that primarily meet the height limit. 

2) The exceedance is so minor (ie 0.78m maximum exceedance over a small 
area) and potential beyond the scope of what a reasonable person to notice 
once constructed. 
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3) The exceedance is a result of the site being affected by uneven slope fall 
at the front of the building (ie the natural ground level falling away towards 
the downhill [southern] side of the building. The exceedance will not ‘read’ 
from Elanora Road. 

4) The exceedance is not generating unacceptable overshadowing or privacy 
impacts. 

5) The exceedance does not add to or result in any bulk or scale issues 
associated with the development. 

6) The exceedance does not affect the amenity of neighbours or the 
neighbourhood. 

How will the proposal be in the public interest? 

The proposed development is consistent with the promotion and coordination of 
the orderly and economic use of the land which is zoned residential and fully 
serviced. The proposal is consistent with the objectives of the zone, as it provides 
for the housing needs of the community within a low-density environment. The 
development provides for detached housing within a locality dominated by 
detached housing. The development is also compatible with other dwellings in 
the street which are built on the natural slope of the land. 

In light of the above, the proposal is considered to be consistent with the public 
interest.” 

Assessing Officer’s Comment  

Compliance with the development standard is unreasonable in this instance.  Dwelling 
houses are permissible in the R2 Low Density Residential zone and the development 
satisfies the FSR. The applicant has outlined that the proposal is consistent with the 
objectives of Clause 4.3. 

The proposed variation to height will not result in an undesirable outcome in the area. 
It will not lead to undue view loss for neighbours or significant over shadowing. 
Generally, the proposed dwelling complies with the relevant LEP controls.  

In this regard the proposed variation is consistent with the objectives of Clause 4.3 as 
well as the objectives of the R2 Low Density Residential zone (i.e. provision of low-
density residential development).  

Accordingly, it is considered that this variation is in the public interest, well founded 
and acceptable in the circumstances.  

In light of this it is considered appropriate to vary the height requirements of Clause 
4.3 of LEP 2011. 

Under Clause 64 of the Environmental Planning and Assessment Regulation 2000 the 
Director-General’s concurrence has been assumed for the variations applied for, in 
accordance with Planning Circular PS 08-003. 
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Figure 19 – Front dwelling elevation plan 

 

Figure 20 – Western side dwelling elevation plan 

 

Figure 21 – Eastern side dwelling elevation plan 
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Figure 22 – Rear elevation plans 

Clause 6.1 - Acid Sulfate Soils 

Clause 6.1 lists requirements for land affected by Acid Sulfate Soils.  

The site is subject to Acid Sulfate Soils Class 5 and the provisions requires that an 
Acid Sulfate Soils management plan be prepared and lodged with the development 
application for the proposed work unless note more than 1 tonne of soil is disturbed 
by the proposal.  

Minimal excavation is proposed because the site is already benched, therefore less 
than 1 tonne of soil is expected to be disturbed.  

This requirement has been satisfactorily addressed. 

Clause 6.2 - Earthworks 

Clause 6.2 lists considerations for proposals which involve earthworks. The proposal 
complies with the objectives of the clause and as the proposed earthworks are 
ancillary to the proposed dwelling separate development consent is not required. 

The proposed development is consistent with the relevant provisions of Kiama LEP 
2011 and is permissible within in the R2 Low Density Residential zone. 

Any Draft Environmental Planning Instruments 

Nil 

Kiama Development Control Plan 2020 

The proposed development is inconsistent with the objectives of Kiama DCP 2020.  
The non-compliances are addressed by the applicant in the table below: 
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Chapter 6 – Residential Accommodation 

Front Line Controls – Front Building Lines 

Controls Comment 

6.1.16 – Front building lines 
should be in accordance with the 
building line maps or other 
relevant Chapters of this DCP. 

6.1.17 – Where a site is not 
mapped by the building line maps 
or covered by another Chapter of 
this DCP, the front building line 
shall be 4.5m or the average 
setback from the primary road of 
the 2 nearest dwelling houses on 
the same side of the primary 
road, whichever is the greater. 

Required setback as per building line maps is 
6m. It is proposed to construct a new garage 
at the entry level, the front elevation of which 
is set on the front boundary contrary to this 
provision. 

Variation Request 

As permitted in O:1.4.1 of Chapter 1 of Kiama 
DCP we request that Clause 6.1.16 be varied 
in this instance as ‘the development site has 
special or exceptional circumstances that 
justify the variation’. 

Justification 

As can be seen in the drawings accompanying 
the DA, the site on which the existing building 
is sited slopes steeply downhill. The existing 
garage at the lower level can only be 
accessed by a steeply sloping curved 
driveway. It is practically impossible for a 
vehicle to enter the garage without protracted 
manoeuvring. In addition to the manoeuvring 
problem there are also safety issues in the 
event of brake failure or driver mishap and 
also sight lines at the exit point when crossing 
the ramp transition. Another issue inherent in 
the current arrangement is pedestrian access 
to the dwelling is only possible for a healthy 
able-bodied person. 

The proposed redevelopment includes a level 
entry garage at street level allowing safe entry 
and exit for vehicles accessing the house. It 
also provides the ability for disabled access or 
ambulant disabled access allowing the owners 
to “age in place”. Because of the existing 
setback of the house it is not possible to 
provide this garage behind the standard 
building line as it would require substantial 
demolition of the existing house. The garage 
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will be an integral part of the overall design 
with a contemporary appearance – it is in line 
with the objectives of providing ‘compliant car 
accommodation’ but cannot meet the required 
building setback. Under these circumstances 
we believe that variation Clause 6.1.16 
inherent in the proposed design is justified. 

Assessing Officer’s Comment 

The justification provided focuses on the short comings of the existing design and the 
private benefit at the expense of pedestrian safety and is clearly not in the public 
interest. The argument that the garage on a zero front setback will improve disabled 
and ambulant access to allow aging in place is questionable as the rear of the garage 
proposes stairs down to the dwelling. 

The proposed reduced setback from the required 6m would unduly impact on the 
streetscape, the built environment and compromise pedestrian safety in a narrow 
street and is not supported. A compliant building line and garage parking setback 
similar to other properties in the locality that have recently be redeveloped could be 
instead obtained on this site. The garage could be pushed further south to comply by 
incorporating a suspended slab design. 

There have been several developments that have been carried out in Elanora Road 
over the past few years for new dwellings and others involving alterations and 
additions. These developments have all had similar constraints caused by the 
steepness of the site but through skillful design they have been able to comply with 
the DCP setback requirements and accommodate the car parking requirements.  

It should be noted that there are no other such developments within Elanora Road with 
a garage on a zero-line lot setback or anywhere else in Kiama Heights. 

There are however two similar type developments some considerable distance away 
in the Kiama Heights area being that at No 36 Anembo Crescent approved in 2001 
with a front setback of approx. 2.5m and No 34 Anembo Crescent approved in 2007 
with setback of 1m and then there is an open carport in the same street at No 30 
Anembo Crescent approved in 2013 on the boundary. The applicant will likely 
reference these as justification for the current proposal similarly to the way that he 
reduced setback at number No 36 approved in 2001 was cited as a precedent to justify 
a reduced garage setback at No 34 in 2007. 

These precedents were established under a previous LEP and DCP controls have 
created an undesirable situation that has the potential to compromise the publics 
enjoyment and access to the footpath and potentially forces then onto the road 
pavement to get past parked vehicles and should not be repeated.  
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Approval of garages less that the prescribed front boundary setback is not supported 
as it would also lead to the creation of a new undesirable precedent having regard to 
the current planning policies that would be cited in support of further undesirable 
development that compromised the streetscape due to garage dominance and is 
clearly not in the public interest. Elanora Road is also different to Anembo Crescent in 
that it enjoys more pedestrian activity as it adjoins Loves Bay and the coastal walking 
track. 

As shown in Figure 26 below, Elanora Road is frequently parked out with vehicles 
along both sides leaving only single lane access for vehicles. If a vehicle were to be 
parked in front of the garages it would force pedestrians out onto the road pavement 
to skirt around vehicles parked in front of the garages overhanging the footpath and 
extending into the road. This would be highly undesirable situation and likely to 
needlessly create a safety issue for pedestrians. The increased pedestrian activity on 
Elanora Road often involves tourists and visiting pedestrians who are often unfamiliar 
with the area and at times distracted by the dramatic views of Loves Bay may lead to 
them stepping out onto Elanora Road to get around vehicles protruding across the 
footpath area and road pavement without much thought. Those tourists from countries 
that are left hand drive may also step out unaware of approaching vehicles.  

Furthermore, the adjoining sites both have the garages setback in excess of the 
required 6m. House number 18 Elanora Road was approved with the garages set back 
12.8m and 14 Elanora Road is still under assessment, but the design proposes the 
garages be setback 7.1m. Under both these scenarios vehicles can safely park in front 
of the garages within the property boundaries without overhanding the footpath. 

The garage dominance and negative impact on the streetscape would also lead to 
negative impact the adjoining properties who have proposed complaint designs set 
back from the street in accordance with the established setback. Approval of the 
garages at a zero-lot line would lead to the adjoining properties being hidden by the 
dominant non complaint garages. 

Council’s Subdivision & Development Engineer has also assessed the current 
proposal’s setback for the garage and also considers it to be undesirable and is not 
able to offer any support for the proposed variation offering the following comments: 

 The setback for the proposed garage is not supported for safety reasons. 

 The location of the proposed garage does not allow for the minimum site distance 
lines for pedestrian safety. The applicant shall revise their plans so as to address 
the requirements of Figure 3.3 of Australian Standard AS 2890.1. 

 The applicant has advised in their email dated 22/10/2020 that “ In recent time, 
due largely to the promotion of the Kiama Coastal Walk, pedestrian activity on 
Elanora Road has grown substantially from that of a quiet, residential access cul-
de-sac to become a busy thoroughfare for visiting pedestrians who are often 
unfamiliar with the area and at times distracted.” For this reason, the variation to 
the setback of the garage is not supported. 

The proposed development does not comply with the relevant controls of DCP 2020, 
and the requested variation is not supported as it would set an undesirable precedent 
that is clearly not in the public’s interest. 
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Figure 23 – Site photo of 36 Anembo Crescent, Kiama Heights 

 

Figure 24 – Site photo taken at 34 Anembo Crescent, Kiama Heights 
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Figure 25 – Site photo taken at 30 Anembo Crescent, Kiama Heights 

 

Figure 26 – Street view of Elanora Road 
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Chapter 6 – Building Lines and Building Separation  

Building Height Plane 

Controls Comment 

6.1.15 – No part of the structure 
(excluding the eaves, fascia and 
roof gutter to a maximum width of 
600mm) within the built upon 
area of the site shall exceed a 
building height plane projected at 
an angle of 450 over the actual 
land to be built upon from a 
vertical distance of 5m above the 
existing ground level at any 
boundary of the site. 

There are 3 instances where the eaves of the 
roof protrude more than 600mm beyond the 
Building Height Plane specified in Clause 
6.1.15. These are illustrated in figure 9 below: 

The excess encroachments are: 

480mm; 

970mm 

1535mm 

Variation Request 

As permitted in 0:14.1 of Chapter 1 of Kiama 
DCP we request that Clause 6.1.6 be varied in 
this instance as the ‘development site has 
special or exceptional circumstances that 
justify the variation’. 

Justification 

As can be seen in the drawings accompanying 
this DA, the site on which the existing building 
is sited slopes steeply. From Elanora Road the 
dwelling will present as a single storey house. 
The encroachments beyond the building 
height plane occur because the ground level 
falls so steeply to the south. In line with good 
architectural design the building steps down 
the hill following the established topography. 
The visual impact of the variation is minimal 
and the value of truncating the roofs to meet 
this provision would be outweighed by the 
damage to the integrity of the architectural 
design. As currently design the development 
proposal is in line with the objective of 
encouraging innovative housing design which 
incorporates high level architectural 
environmental and amenity standards. 
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Under these circumstances we believe that 
variation of Clause 6.1.15 is inherent and the 
proposed design is justified. 

 

Assessing Officer’s Comment 

The justification provided is considered to be reasonable in the circumstances and 
proposed encroachments are unlikely to cause any significant amenity loss for 
neighbours. Council is supportive of the requested variation in this instance. 

Any Planning Agreement 

Nil. 

Any Matters Prescribed by the Regulations 

NSW Coastal Policy 1997: A Sustainable Future for the New South Wales Coast 

The proposal does not compromise the strategic actions or principles (Appendix C - 
Table 3) adopted within the NSW Coastal Policy 1997. 

Australian Standard AS 2601 - 1991: The Demolition of Structures 

The proposal is not inconsistent with Australian Standard AS 2601 - 1991: The 
Demolition of Structures 

Any Coastal Zone Management Plan 

Nil. 
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The Likely Impacts of the Proposed Development 

Streetscape 

The design of the proposed development is considered to be unreasonable when 
considered in relation to the existing setbacks of dwellings in the street. 

The bulk, scale and design of the proposal is inconsistent with relevant planning 
instruments and is inconsistent with the streetscape along Elanora Road as there no 
other dwellings or garages that have a zero setback to the front boundary. 

The proposed development is considered to negatively disrupt the area. 

Noise 

Construction works will generate some noise, though conditions of consent can be 
imposed to ensure that works are undertaken only within specified hours to limit 
impacts upon neighbours. No ongoing significant noise impacts are expected as a 
result of the development. 

Privacy and Overlooking 

No significant concerns are raised in relation to privacy loss and overlooking resulting 
from the proposed development. 

Overshadowing 

Shadow diagrams have been supplied with the development application which indicate 
that the overshadowing impacts of the proposed development will be reasonable as 
shown in Figures 27-29 below:  

 

Figure 27 – 9am Shadows mid-winter 
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Figure 28 – 12 noon shadows mid-winter 

 

Figure 29 – 3pm shadows mid-winter 
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Views 

The proposal will have no unreasonable impact upon views currently available from 
neighbours.  

Vehicular Access, Parking and Manoeuvring 

Concerns have been raised by Council’s Engineer with respect to and the current 
proposal is not supported for safety reasons as the proposed location of the garage 
does not allow for the minimum site distance lines for pedestrian safety. Furthermore, 
if a vehicle is parked in front of the garage it will obstruct the footpath forcing 
pedestrians onto the road. 

Stormwater Management 

A satisfactory drainage design has been provided with the application. 

All stormwater will drain to the proposed system. 

Environmental Impacts 

Vegetation Removal – No vegetation is to be removed. 

Fauna Impacts – It is unlikely that the proposal will affect any fauna or its habitat. 

Impact on Soil Resources – Construction activities have the potential to impact on soil 
resources by way of erosion and sedimentation. Conditions of consent should be 
imposed, if consent is granted, in relation to soil and water management controls to 
be implemented during construction. Satisfactory implementation of these controls will 
prevent significant impacts on soil resources. 

Impact on Water Resources – A rainwater tank will be provided, as required by BASIX. 
Stormwater will be conveyed to the proposed drainage system. Controls will be 
implemented during construction to minimise sedimentation. 

Social and Economic Impacts 

The proposed development will likely have minimal adverse social or economic 
impacts. The amenity impacts of the proposed development have been considered in 
detail and concerns have been raised that would warrant refusal of the application. 

The Suitability of the Site for the Development 

The proposal largely fits in with the locality and the site attributes save for the garage 
proposed at a zero-lot line. 

Submissions 

Notification letters were sent to neighbouring property owners who were provided with 
14 days in which to comment on the proposal. At the conclusion of the notification 
period no submissions were received.  

External Referrals 

Nil  

Internal Referrals 

The application was referred to the following Council Officers for their consideration. 
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Subdivision & Development Engineer 

An objection has been raised in relation to the proposed development. The following 
comments have been provided: 

The location of the proposed garage does not allow for the minimum site distance 
lines for pedestrian safety. The applicant shall revise their plans so as to address 
the requirements of Figure 3.3 of Australian Standard AS 2890.1. 

The plans shall be revised to indicate that the width of the driveway at the kerb 
line is no greater than 4.5 metres. 

The applicant has advised in their email dated 22/10/2020 that “In recent time, 
due largely to the promotion of the Kiama Coastal Walk, pedestrian activity on 
Elanora Road has grown substantially from that of a quiet, residential access cul-
de-sac to become a busy thoroughfare for visiting pedestrians who are often 
unfamiliar with the area and at times distracted.” For this reason, the variation to 
the setback of the garage is not supported.  

In an effort to overcome the minimum site distance lines for pedestrian safety qualified 
support could be offered for an open carport on the provision that satisfactory plans 
and specifications are provided for assessment. 

The Public Interest 

The proposal is considered to be largely consistent with all relevant Environmental 
Planning Instruments and Development Control Plan except as discussed further 
above in the report. 

The proposal is reliant upon justification to the Development Control Plan with regards 
to setback requirements and is likely to cause significant adverse impacts to the 
natural or built environment, is likely to cause significant adverse social and economic 
impacts, is not suitable for the site and therefore is considered to be in consistent with 
the public interest. 

Final Comments and Conclusions 

The proposed development has been assessed having regard to all relevant matters 
for consideration prescribed by Section 4.15 of the Environmental Planning and 
Assessment Act, 1979. The proposal is inconsistent with Kiama LEP 2011 and 
relevant Kiama DCP 2020 Chapters. The proposed development is inconsistent with 
the certain Controls within Chapter 6 objectives of the R2 Low Density Residential 
zone. 

The applicant was requested to provide plans to provide a compliant front setback of 
6m in accordance with the DCP and address other matters of concern within the 
proposed dwelling. The applicant has provided amended plans to address some of the 
previous concerns which were identified in Council’s additional information letter which 
was sent. 

Some of the concerns that were conveyed to the applicant have been adequately 
addressed and now considered to be reasonable and supported by Council. However, 
the applicant has not chosen to setback the garage to comply with the DCP controls. 
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The proposal is still therefore considered to be unacceptable as the double garage 
being 6.4m wide and approximately 3m high will dominate the street scape, impact 
pedestrian safety, potentially reduce pedestrian enjoyment of public area, would set 
an undesirable precedent and is not in the public interest. 

Consideration has been given to the social, economic and environmental impacts of 
the proposed development and significant concerns are raised.  

The proposed development is considered to be unreasonable and refusal is 
recommended. 
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12.3 10.2020.66.1 - Lot 7 DP 313028 - 21 Burke Parade, Gerroa – 2 Lot Torrens 
Title Subdivision 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

This report reviews Development Application No 10.2020.66.1 which involves a 2 Lot 
Torrens Title Subdivision. 

The report recommends that Council approve Development Application No 
10.2020.66.1 as the proposal is: 

 Permissible in the R2 Low Density Residential and complies with the zone 
objectives and is consistent with the relevant development standards of the 
Kiama Local Environment Plan 2011 (LEP), and 

 Generally consistent with the Kiama Development Control Plan 2012 (DCP) 

Finance 

N/A 

Policy 

N/A 

Consultation (Internal) 

Please refer to the “Internal Referrals” section in this report. 

Communication/Community Engagement 

Required: Yes (Letter notification). 

Notification Period:  14 days from 26/05/2020 to 09/06/2020. 

Submissions: 8 submissions 

Reason for the Report 

This report is submitted to Council because only the elected Council determine 
applications involving more than 3 objections. 
 

Attachments 

1 10.2020.66.1 - Plans⇩  

Enclosures 
Nil 

 



ORDINARY MEETING    15 DECEMBER 2020 

Report of the Director Environmental Services 

12.3 10.2020.66.1 - Lot 7 DP 313028 - 21 Burke Parade, Gerroa – 2 Lot Torrens 
Title Subdivision (cont) 

Kiama Municipal Council Page 215 

It
e

m
 1

2
.3

  

RECOMMENDATION 

That Council approve Development Application No 10.2020.66.1 under Section 4.16 
of the Environmental Planning and Assessment Act 1979, subject to conditions at 
the end of this report. 

 

BACKGROUND 

Development Site 

The property is described as Lot 7 DP 313028 which is located at 21 Burke Parade, 
Gerroa.  

The overall site measures 916.9m2 and is irregular in shape.  

The site currently contains Class 1 and is bounded by residential land containing 
principally dwellings. 

The site is zoned R2 Low Density Residential under Kiama LEP 2011. 

The site is cleared and slopes moderately from the northern boundary to the southern 
boundary with a fall of 12.02m. 

The site drains overland to the adjoining land and natural watercourse. 

Access to the property is gained through a right of carriageway in favour of the Public 
Road. 

The site is serviced by water, sewer, electricity, and telecommunications. 

 

Figure 1 – Locality plan 
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Figure 2 – Site photograph – Stafford Street frontage (view of proposed Lot 2)  

 

Figure 3 – Site photograph – Burke Street frontage (view of proposed Lot 1)  

Description of the Proposed Development 

The proposal involves the retention of the existing dwelling and garage which front 
Burke Parade and subdivision into 2 Torrens Title lots thereby creating a vacant 
allotment fronting Stafford Street. 

Specifically, the proposal would create 2 lots as detailed in the Concept Subdivision 
Plan prepared by SET Consultants Pty Ltd submitted as part of this application. 
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Table 1 below details how the Lot will be subdivided: 

 

The proposed subdivision will involve minimal physical works. The works proposed as 
part of the application are associated with the construction of a drainage pipe being 
constructed along the eastern boundary to enable Proposed Lot 2 to drain to Burke 
Parade.  

An easement over this drainage pipe is also proposed as part of the subdivision. The 
proposal is shown in Figures 3 and 4 below: 

 

Figure 3 – Site/subdivision plan 
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Figure 4 – Site/subdivision plan and aerial photograph 

Section 4.15 Assessment 

The proposed development has been assessed in accordance with Section 4.15 of 
the Environmental Planning and Assessment Act 1979 (as amended) and the following 
matters are considered relevant. 

Relevant Environmental Planning Instruments 

State Environmental Planning Policy (Coastal Management) 2016 

The 'coastal zone' is defined in the Coastal Management Act 2016 as four coastal 
management areas comprising: Coastal Wetlands and Littoral Rainforests Area; 
Coastal Environment Area; Coastal Use Area; and Coastal Vulnerability Area. 

The site of the 2 Lot Torrens title subdivision is within the mapped Coastal Environment 
Area and Coastal Use Area. 

In the Coastal Use Area the focus is on ensuring appropriate urban development for 
coastal areas, taking into account urban design issues such and maintaining scenic 
qualities, visual amenity and aboriginal cultural heritage and places. 
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In relation to the Coastal Use Area the SEPP states: 

Development consent must not be granted to development on land that is wholly 
or partly within the coastal use area unless the consent authority: 

a) is satisfied that the proposed development: 

i. if near a foreshore, beach, headland or rock platform - maintains or, 
where practicable, improves existing, safe public access to and along 
the foreshore, beach, headland or rock platform, and 

ii. minimises overshadowing, wind funnelling and the loss of views from 
public places to foreshores, and 

iii. will not adversely impact on the visual amenity and scenic qualities of 
the coast, including coastal headlands, and 

iv. will not adversely impact on Aboriginal cultural heritage and places, 
and 

v. will not adversely impact on use of the surf zone, and 

b) has taken into account the type and location of the proposed development, 
and the bulk, scale and size of the proposed development. 

Having regard to the above, the proposed location of the Torrens Title Subdivision: 

 is not near, and does not impact access to a foreshore, beach, headland or rock 
platform; and  

 does not cause overshadowing or wind funnelling; and  

 does not cause the loss of views from public places to foreshores; and  

 does not adversely impact the visual amenity or scenic qualities of the coast; and 

 does not adversely impact on Aboriginal cultural heritage and places; and 

 does not adversely impact on use of the surf zone. 

In relation to the Coastal Environment Area the SEPP states: 

Development consent must not be given or granted unless it has taken into 
consideration the ability of the development to impact on the following:  

(a)   The integrity and resilience of the biophysical, hydrological (surface and 
groundwater) and ecological environment; 

(b)   Coastal environmental values and natural coastal processes; 

(c)   The water quality of the marine estate (within the meaning of the Marine 
Estate Management Act 2014), in particular, the cumulative impacts of the 
proposed development on any of the sensitive coastal lakes identified in 
Schedule 1; 

(d)   Marine vegetation, native vegetation and fauna and their habitats, 
undeveloped headlands and rock platforms; 

https://www.legislation.nsw.gov.au/#/view/act/2014/72
https://www.legislation.nsw.gov.au/#/view/act/2014/72
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(e)   Existing public open space and safe access to and along the foreshore, 
beach, headland or rock platform for members of the public, including 
persons with a disability; 

(f)   Aboriginal cultural heritage, practices and place; 

(g)   The use of the surf zone. 

…and… 

Development consent must not be granted to development on land to which this 
clause applies unless the consent authority is satisfied that: 

(a)  The development is designed, sited and will be managed to avoid an 
adverse impact referred to in sub-clause (1), or 

(b)   If that impact cannot be reasonably avoided - the development is designed, 
sited and will be managed to minimise that impact, or 

(c)   If that impact cannot be minimised - the development will be managed to 
mitigate that impact 

The proposed development is considered to be conducive with the Coastal 
Environment Area because:  

The proposal involves the subdivision of land only, and there are no physical works 
proposed that would have an unreasonable impact upon views currently available from 
Stafford Street to Seven Mile Beach across the subject site because no buildings are 
proposed in the application.   

However, consideration will need to be placed on any future application for residential 
development and whether it causes loss views currently available from public places 
to the foreshore.  

An AHIMS (Aboriginal Heritage Information Management System) search has been 
undertaken that details there are no aboriginal sites recorded in or near the subject 
site. In this regard, the proposed development does not negatively impact on 
Aboriginal cultural heritage, practices and places.  

Further, the proposed development does not negatively impact on the coastal 
environment, the coastal ecology of the area, any rock platform or foreshore area, or 
the water quality of the marine estate and under these circumstances the proposed 
development is considered to be consistent with this environmental planning 
instrument.  

State Environmental Planning Policy No 55 - Remediation of Land 

Clause 7 of the SEPP No 55 requires Council to consider whether the land is 
contaminated and if it is contaminated if remediation works are required.  Council is 
unaware of any historic land use which would deem the site unsuitable for the 
proposed development, therefore the land is considered to be suitable for the 
proposed use.  
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State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

Clause 9 and 10 of the SEPP (Vegetation in Non-Rural Areas) 2017 outlines that 
consent is required for the clearing of certain vegetation in non-rural areas. Council’s 
Development Control Plan (DCP) 2012 outlines that certain trees can be removed 
without requiring consent. No trees are proposed to be removed as part of this 
development. 

Kiama LEP 2011 

Clause 2.3 - Zone objectives and Land Use Table 

The subject land is zoned R2 Low Density Residential under Kiama LEP 2011. The 
proposal is defined as a Subdivision under the provisions of LEP 2011, which are 
permitted with consent in the R2 Low Density Residential zone.  

The consent authority must have regard to the objectives for development in a zone 
when determining a development application in respect of land within the zone.  

The relevant zone objectives are as follows:  

• To provide for the housing needs of the community within a low-density 
residential environment. 

• To enable other land uses that provide facilities or services to meet the day 

to day needs of residents. 

• To increase the supply of secondary dwellings for affordable rental housing 
stock. 

• To provide economic and employment opportunities for people who 

conduct business activities from their homes where these will not adversely 
affect the amenity of neighbours or the neighbourhood 

The proposed development is considered to be consistent with the objectives of the 
R2 Zone since the development will provide for  

 the opportunity to create additional housing opportunities within the low-density 
environment, and 

 the potential for enabling other land uses that provide facilities or services to the 
local community; and 

 the possibility of providing employment opportunities for people who work from 
home 

Specific clauses requiring consideration: 

Clause 4.1 - Minimum Subdivision Lot Size 

Clause 4.1 requires that the minimum subdivision lot size is not less than the minimum 
size shown on the Lot Size Map. The site is listed with a minimum resulting lot size of 
450m2 on the lot size map.  

As proposed Lot 1 will have an area of 466m2, and proposed Lot 2 will have an area 
of 450m2; both proposed allotments have areas greater than 450m2 and complies with 
the provisions of Clause 4.1. 
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Clause 4.4 - Floor Space Ratio 

Clause 4.4 requires that the floor space ratio does not exceed the maximum floor 
space ratio shown for land on the Floor Space Ratio (FSR) map. The Floor Space 
Ratio (FSR) map of Kiama LEP 2011 identifies that a maximum floor space ratio of 
0.45:1 applies to the site.  

This requires the existing dwelling to be located on a lot of a size that is large enough 
so that its gross floor area (GFA) does not exceed the floor space ratio.  

A review of Council’s records shows that the existing dwelling has an GFA of 170m2 

on proposed Lot 1 (area 466m2).  

In this regard the existing development on proposed Lot 1 has an FSR of 0.365:1 and 
as such the size of the lot ensures that the existing dwelling complies with the FSR.  

Clause 6.1 - Acid Sulphate Soils 

Clause 6.1 lists requirements for land affected by Acid Sulphate Soils.  

The site is subject to Acid Sulphate Soils Class 3 and 5 and the provisions requires 
that an Acid Sulphate Soils management plan be prepared and lodged with the 
development application for the proposed work unless note more than 1 tonne of soil 
is disturbed by the proposal.  

Minimal excavation is proposed and as a result this requirement has been satisfactorily 
addressed. 

Any Draft Environmental Planning Instruments 

Draft SEPP – Land Remediation 

The draft Land Remediation State Environmental Planning Policy (SEPP), with 
accompanying maps, was on public exhibition from 25 January to 13 April 2018. 

The gazettal of the draft SEPP bringing it into law, is not considered to be imminent or 
certain because the public consultation periods closed on 13 April 2018.  

It is proposed the new land remediation SEPP will: 

 Provide a state-wide planning framework for the remediation of land; 

 Maintain the objectives and reinforce those aspects of the existing framework 
that have worked well; 

 Require planning authorities to consider the potential for land to be contaminated 
when determining development applications and rezoning land; 

 Clearly list the remediation works that require development consent; 

 Introduce certification and operational requirements for remediation works that 
can be undertaken without development consent. 

As the application is proposing a 2 Lot subdivision and the land is not identified as 
being contaminated, the proposal is considered to be consistent with this draft 
instrument.  
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Kiama Development Control Plan 2012 

The proposed development is not inconsistent with the respective controls and 
objectives within Chapter 7 – Subdivision in Kiama DCP 2012 that regulate 
subdivisions. 

Allotment Size and Dimension Requirements  

The key objectives that are pertinent to the application are as follows under Topic 5.1: 

O:5.1.16  To ensure the subdivision of residentially zoned land is consistent with the 
objectives and minimum subdivision lot size requirements of Kiama LEP 
2011  

O:5.1.17  To ensure any subdivision of land is sympathetic to the surrounding 
subdivision pattern and the amenity of the residential neighbourhood in 
that particular locality is maintained.  

O:5.1.18  To ensure any subdivision of land provides sufficient site area to cater for 
the future intended housing. Kiama DCP – Chapter 5. Subdivision, 
Consolidation and Boundary Adjustment  

O:5.1.19  To ensure the design of any proposed residential subdivision takes into 
account inherent site constraints and minimises any potential adverse 
environmental impacts.  

O:5.1.20  To ensure residential lots are designed to provide sufficient lot width and 
depth, to cater for a suitable range of dwelling styles having regard to any 
site constraints or environmental qualities of that land.  

O:5.1.21  To ensure residential lots in low density residential areas provide sufficient 
site area to cater for detached dwelling-houses with sufficient rear private 
open space which gains appropriate sunlight access during mid-winter.  

O:5.1.26  To ensure each residential lot has a suitable building envelope to 
accommodate a range of different dwelling styles, in order to minimise any 
potential amenity or privacy impacts upon adjoining residential properties.  

O:5.1.27  To ensure the building envelope for each residential lot takes into account 
all relevant constraints of the site and / or any easement or other 
restrictions pertaining to the land.  

O:5.1.28  To ensure the building envelope for each residential lot takes into account 
any area of the subject land which contains significant remnant trees or 
other significant vegetation (including riparian vegetation).  

O:5.1.29  To ensure building envelopes are appropriately positioned to maximise 
solar access opportunities and energy efficiency for future dwellings and 
rear private courtyards for each residential lot  

In relation to objective 5.1.16 the proposed subdivision is considered to be consistent 
with the objectives for the minimum lot size requirement of the LEP because: 

a) the subdivision reflects and reinforces the predominant subdivision pattern of the 
area; and 



ORDINARY MEETING    15 DECEMBER 2020 

Report of the Director Environmental Services 

12.3 10.2020.66.1 - Lot 7 DP 313028 - 21 Burke Parade, Gerroa – 2 Lot Torrens 
Title Subdivision (cont) 

Kiama Municipal Council Page 224 

It
e

m
 1

2
.3

  

b) the likely impact of subdivision and development on the amenity of neighbouring 
properties is minimised; and 

c) the lot size and shape can accommodate development generally consistent with 
relevant development controls; and 

d) the subdivision is not rural residential, and therefore does not fragment land for 
rural residential purposes. 

The proposed subdivision reinforces the predominant settlement pattern within the 
immediate locality.  

The street layout within Gerroa generally comprises streets that run parallel to one 
another along the R2 Low Density zone that extends south-east towards the headland.  
This established settlement pattern provides for lots that can be accessed off one of 
the corresponding frontages dependent upon where the lot is located.  

For example, the lots located between Stafford Street and Burke Parade generally 
consist of one lot fronting the individual street frontages. In this regard, the proposal 
results in one lot fronting Burke Parade and one lot fronting Stafford Street which is 
consistent with existing settlement pattern of the locality.  

In relation to the impacts on neighbours, it is anticipated that there will be disruption to 
views currently enjoyed by residents at neighbouring properties on the opposite side 
of Stafford Street to the north of the subject site from future residential development 
that may be proposed to be erected on proposed Lot 2, that is the subject of this 
application, if development consent is granted.  

The envelope design and location on proposed Lot 2 is on a generally level area and 
has been positioned having regard to the site constraints and controls in the DCP 
(such as setbacks) and is located adjacent the steep slope that traverses the subject 
site as shown in Figure 5 below: 
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Figure 5 – Site/subdivision plan and potential building envelope 

Future development on proposed Lot 2 within the nominated building envelope is 
expected to have detrimental impacts on views of the beach for the existing 
neighbours to the north. 

A separate Development Application for any future development on proposed Lot 2 
could be lodged either with Council, or a Complying Development Certificate (for a 
single dwelling) could be issued by a Certifier.  It should be noted that view loss will 
only be further considered during assessment of any Development Application.  Any 
Complying Development Certificate (CDC) issued will not have regard to view loss or 
view sharing on proposed Lot 2.   

The nominated potential building envelope has an area of 104m2, and as a result it is 
likely to accommodate a two-storey development (due to its relatively small size), 
which would, at best, likely significantly disrupt views, or at worst obliterate views 
enjoyed of the beach over the site of proposed Lot 2 by the neighbours to the north. 
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However, regardless of the identified building envelope being 104m2 there is potential 
for future development on proposed Lot 2, subject to further geotechnical advice, to 
use some of the steep topography at the rear of the lot and propose development that 
steps down the site.  Such a proposal may alleviate some of the view loss for 
neighbours when compared with a two-storey development wholly contained within 
the building envelope.   

This approach would require a more skillful single storey design (when viewed from 
Stafford Street) that steps down the subject site enabling for the potential 
establishment of view corridors; which is not dissimilar to the design approved in 
Development Application No 10.2019.95.1 at 20 Stafford Street, directly to the west of 
the site.   

An assessment of any future development application would be required to consider 
the test imposed under Tenacity Consulting v Warringah Council [2004] NSWLEC 
140. 

One of the four tests imposed under Tenacity stipulates the following:  

A development that complies with all planning controls would be considered 
more reasonable than one that breaches them. Where an impact on views arises 
as a result of non-compliance with one or more planning controls, even a 
moderate impact may be considered unreasonable. With a complying proposal, 
the question should be asked whether a more skilful design could provide the 
applicant with the same development potential and amenity and reduce the 
impact on the views of neighbours. If the answer to that question is no, then the 
view impact of a complying development would probably be considered 
acceptable and the view sharing reasonable. 

Having regard to the above, it is considered that the building envelope could facilitate 
a compliant two storey building that warrants conditional approval, which would result 
in the view loss impacts likely being considered reasonable since the rights to views 
across other privately owned property only generally arises if the development does 
not comply. 

Any Planning Agreement 

Nil. 

Any Matters Prescribed by the Regulations 

NSW Coastal Policy 1997: A Sustainable Future for the New South Wales Coast 

The proposal does not compromise the strategic actions or principles (Appendix C - 
Table 3) adopted within the NSW Coastal Policy 1997. 

https://www.caselaw.nsw.gov.au/decision/549f893b3004262463ad0cc6
https://www.caselaw.nsw.gov.au/decision/549f893b3004262463ad0cc6
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Any Coastal Zone Management Plan 

Nil. 

The Likely Impacts of the Proposed Development 

Biodiversity 

The application does not propose clearing of native vegetation, and therefore the 
Environmental Planning and Assessment Act 1979 Part 1 Section 1.7 does not apply 
to the development. 

Streetscape 

The proposal is strictly in relation to the subdivision of land and no built form is 
proposed. There are, however, minor subdivision works required to create a 
satisfactory storm water system for any future development of the land.  

The streetscape is the visual identity of a neighbourhood and plays an important role 
in facilitating interaction between residents and creating a community. 

Houses can be diverse in age, shape or style yet combine to create a community 
identity. At the same time, a development that is not sympathetic to the existing 
streetscape can significantly detract from the character of the neighbourhood. 

The proposed subdivision development will not alter the existing streetscape, 
however, if the application is approved the future development of the lot will affect the 
streetscape along Stafford Street.  

Any subsequent building sited in the building envelope will alter the existing 
streetscape along Stafford Street. However, it is considered that a sympathetic 
building design can fit in with the streetscape.  

The proposed building envelope is considered to provide sufficient area for a design 
that can comply with the 0.45:1 Floor Space Ratio and the 8.5 m Height of Building 
development standards. In addition, as mentioned above future development could 
seek to extend into the steep incline which may assist with view sharing from 
neighbours.  Under these circumstances, it has been considered reasonable to not 
require a dwelling design at the subdivision stage.  

Privacy and Overlooking 

No significant concerns are raised in relation to privacy loss and overlooking resulting 
from the proposed development. 

Overshadowing 

Shadow diagrams have not been supplied with the development application as there 
are no physical built form proposed.  

Views 

The proposal will have no unreasonable impact upon views currently available from 
neighbours, as no built form is proposed. This application is strictly in relation to the 
subdivision of land. 
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However, since the northern side of Stafford Street is higher (approximately 4 or 5m) 
than the southern side, the natural topography of the locality lends itself to a design 
that accommodates view sharing outcomes.  However, the nominated potential 
building envelope has an area of 104m2, and as a result it is likely to accommodate a 
two-storey development (due to its relatively small size), which would likely obliterate 
existing views enjoyed over the site by the neighbours to the north. 

Such an outcome is not considered unreasonable, since under the principles set by 
the Land and Environment Court in Tenacity Consulting v Warringah Council [2004] 
NSWLEC 140, a development that complies with all planning controls would be 
considered more reasonable than one that breaches them with respect to view loss 
for neighbours.  

Where an impact on views arises as a result of non-compliance with one or more 
planning controls, even a moderate impact may be considered unreasonable. 
Whereas, with a complying proposal, then the view impact of a complying 
development would probably be considered acceptable, with the significant loss of 
view across a vacant portion of the site by neighbours across the road considered not 
unreasonable. 

Therefore, it is considered that the building envelope could facilitate a two storey and 
compliant built form and warrant conditional approval of a Development Application or 
CDC which would result in view loss impacts for neighbours likely being considered 
reasonable. 

Stormwater Management 

A satisfactory drainage design has been provided with the application. 

All stormwater will drain to Burke Parade. 

Environmental Impacts 

Vegetation Removal  

No vegetation is to be removed. 

Fauna Impacts  

It is unlikely that the proposal will affect any fauna or its habitat. 

Impact on Soil Resources  

Construction activities have the potential to impact on soil resources by way of erosion 
and sedimentation. Conditions of consent should be imposed, if consent is granted, in 
relation to soil and water management controls to be implemented during construction. 
Satisfactory implementation of these controls will prevent significant impacts on soil 
resources. 

Impact on Water Resources  

A rainwater tank will be provided, as required by BASIX. Stormwater will be conveyed 
to the street. Controls will be implemented during construction to minimise 
sedimentation. 
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Social and Economic Impacts 

The proposed development will likely have minimal adverse social or economic 
impacts. The amenity impacts of the proposed development have been considered in 
detail and as a result concerns raised in submissions do not warrant refusal of the 
application. 

The Suitability of the Site for the Development 

The proposal fits within the locality and the site attributes, although constrained, are 
considered to be conducive to development. 

Submissions 

Public Submissions 

Notification letters were sent to neighbouring property owners who were provided with 
14 days in which to comment on the proposal. At the conclusion of the notification 
period, 8 submissions were received which raised the following (summarised) matters 
of concern: 

 Objection Assessment Officer’s Comment 

Item 1 View Loss Many of the submissions raised concerns with 
unacceptable view loss 

The current proposal will have no unreasonable impact 
upon views currently available from neighbours, as no 
built form is proposed since the application is strictly in 
relation to the subdivision of land. 

It should be noted that development on the northern side 
of Stafford Street is higher (approximately 4 or 5m) than 
the ground level on the southern side due to the natural 
topography of the locality. 

The proposed potential building envelope has an area of 
just 104m2, and as a result of the relatively small size it 
is likely to lead to a two-storey development being 
proposed, which would likely negatively impact existing 
views of the beach currently enjoyed over the 
undeveloped portion of site by the neighbours to the 
north. 

Such an outcome is not considered unreasonable in the 
circumstances, since under the principles set by the 
Land and Environment Court in Tenacity Consulting v 
Warringah Council [2004] NSWLEC 140 with respect to 
view sharing and view loss, any development that 
complies with planning controls would be considered 
more reasonable than one that breaches them with 
respect to view loss for neighbours.  
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 Objection Assessment Officer’s Comment 

Having regard to the above, it is considered that the 
building envelope could facilitate a compliant two storey 
building design that is likely to be offered conditional 
approval, which would result in the view loss impacts 
likely being considered reasonable since the rights to 
views across other privately owned property only 
generally arises if the development does not comply with 
planning controls. 

Therefore, in relation to the impacts on neighbours, it is 
anticipated that there will a strong likelihood of disruption 
to views currently enjoyed by residents at neighbouring 
properties on the opposite side of Stafford Street to the 
north of the subject site from any proposed future 
residential development that may be proposed to be 
erected on proposed Lot 2 if the subject development 
consent is granted.  

Item 2 Car Parking/ 

Traffic 

Some submissions raised concerns with car parking and 
impacts on traffic. 

The Council’s Subdivision & Development Engineer has 
raised no issues with car parking or impacts on traffic 
from the proposed subdivision. 

Item 3 Stormwater  Some submissions raised concerns with stormwater 
being directed to Burke Parade. 

Stormwater from proposed Lot 2 has been directed to 
Burke Parade to take the pressure off the existing 
infrastructure in Stafford Street.  An easement benefiting 
Lot 2 has been proposed over Lot 1 to facilitate this 
outcome. 

The Council’s Subdivision & Development Engineer has 
raised no issues with the proposed stormwater 
discharge arrangements. 

Item 4 Property 
values 

Some submissions raised concerns with negative 
Impact on neighbouring property values  

This is not a matter of consideration under the EP&A Act 

External Referrals 

Nil  
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Internal Referrals 

The application was referred to the following Council Officers for their consideration. 

Building Assessment Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Subdivision & Development Engineer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

The Public Interest 

The proposal is considered to be consistent with all relevant Environmental Planning 
Instruments and Development Control Plan, is not likely to cause significant adverse 
impacts to the natural or built environment, is not likely to cause significant adverse 
social and economic impacts, is suitable for the site and therefore is considered to be 
consistent with the public interest. 

Final Comments and Conclusions 

The proposed development has been assessed having regard to all relevant matters 
for consideration prescribed by Section 4.15 of the Environmental Planning and 
Assessment Act, 1979. The proposal is consistent with Kiama LEP 2011 and relevant 
Kiama DCP 2012 Chapters. The proposed development is consistent with the 
objectives of the R2 Low Density Residential zone. 

Consideration has been given to the social, economic and environmental impacts of 
the proposed development and no significant concerns are raised. Concerns raised in 
submissions have been considered and do not warrant refusal of the application. 

The proposed development is considered to be reasonable and conditional approval 
is recommended. 

Draft Conditions of Development Consent 

General 

(1) The development shall be implemented generally in accordance with the details 
set out on the plan/drawing and supporting documents endorsed by Council as 
10.2020.66.1 dated 20/10/2020 except as amended by the following conditions: 
(g005.doc) 

(2) No development/work is to take place until a Subdivision Works Certificate has 
been issued for the development and the necessary conditions of development 
consent satisfied to enable issue of a Subdivisions Works Certificate. (g030.doc) 

(3) The property owners shall be made aware that all Aboriginal relics in NSW are 
protected under Section 90 of the National Parks and Wildlife Act 1974, which 
makes it an offence to knowingly damage, disturb, deface or destroy an Aboriginal 
relic or site, without first obtaining the written consent of the Director-General of 
the National Parks and Wildlife Service.  If such a site is discovered, the Southern 
Zone Archaeologist of the National Parks and Wildlife Service shall be contacted 
immediately. (g050.doc) 
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(4) The developer and any contractor or sub-contractor used to carry out any work 
authorised by or out of this development consent on Council owned or controlled 
land, is to carry the following insurance, copies of which are to be produced to 
Council upon request: 

a Motor vehicle insurance (comprehensive or property damage) for all self 
propelled plant, as well as valid registration or Roads and Traffic Authority 
permit (Including Compulsory Third Party insurance). Primary producer’s 
registration is not valid registration for use on Public Road construction 
work. 

b Workers Compensation Insurance. 

c Twenty Million Dollar Public Liability Insurance. (g155.doc) 

(5) The developer shall not carry out any work other than emergency procedures to 
control dust or sediment-laden runoff outside the normal working hours, namely, 
7.00am to 5.00pm, Monday to Friday and 8.00am to 1.00pm Saturday, without 
the prior written approval of the Principal Certifying Authority.  Any request to 
vary these hours shall be submitted to the Principal Certifying Authority in writing 
detailing: 

a The variation in hours required. 

b The reason for that variation. 

c The type of work and machinery to be used.  (g165.doc) 

(6) The roadway, footpath or Council reserve shall not be used to temporarily or 
permanently store building material, plant and/or machinery without the prior 
approval of Council. 

(7) Road Occupancy approval, pursuant to Section 138 of the Roads Act 1993 shall 
be obtained from Council prior to any proposed interruption to pedestrian and/or 
vehicular traffic within the road reserve caused by the construction of the 
development. The following items shall be submitted to Council with the Road 
Occupancy application form a minimum of five days before approval is required: 

 A completed application form; 

 Fees in accordance with Council’s adopted fees and charges; 

 A traffic control plan endorsed by a person with Roads & Maritime Services 
accreditation. The traffic control plan shall satisfy the requirements of the 
latest versions of Australian Standard AS1742 – Traffic Control Devices for 
Works on Roads and the RTMS Traffic Control at Worksites Manual. This 
plan is required to maintain public safety, minimise disruption to pedestrian 
and vehicular traffic within this locality and to protect services, during 
demolition, excavation and construction phases of the development; 

 Public liability insurance for an amount of no less than $20M; 

 Where excavation of a road or path surface will take place, a security bond 
in accordance with Council’s adopted fees and charges; and 
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 Where road and footpath levels will be varied or the surface is altered, plans 
and specifications to Council’s requirements. 

Bonds and Contributions 

(1) A contribution under Section 7.11 of the Environmental Planning and 
Assessment Act 1979 (as amended) and Kiama Council's Section 94 
Contributions Plans Nos. 1 & 2 shall be paid to Council prior to the issuing of the 
Subdivision Works Certificate.  The total contribution required for the 
development is $7,366.88. (bo005.doc) 

Prior to Commencement of Works 

(1) The developer shall lodge with Council a bond of $3,000.00, in the form of an 
unconditional bank guarantee or cash, prior to the commencement of any work, 
as a security for new and remedial work associated with the development 
proposal and covering all work within the public roads administered by Council 
under the Roads Act 1993 and compliance with the submitted Waste 
Management Plan during the course of construction. 

The developer shall submit a dilapidation survey prior to commencement of any 
work within the road reserve. 

The bond shall be refunded in full subject to the following: 

a  There being no damage to the infrastructure within the road reserve. 

b  Twelve (12) months has elapsed from the date of issue of the Subdivision 
Certificate (where included as a consent condition) and subdivision 
certificate (where included as a consent condition). 

Note: If both certificates are required in this approval, the bond may be returned 
twelve (12) months from the date of the certificate issued last. 

c  The submission and approval by Council of a waste compliance certificate, 
inclusive of supporting documentation (dockets/receipts) verifying 
compliance with the Waste Management Plan as provided to Council. (pt013.doc) 

(2) Under the provisions of the Act, work may not commence on the development 
until the following is carried out: 

a Detailed plans and specifications of the subdivision works must be 
endorsed with a Subdivisions Works Certificate by Council or an Accredited 
Certifier; and 

b You must appoint a Principal Certifying Authority (can be either Council or 
an Accredited Certifier); and 

c You must notify the Council of the appointment; and 

d You must give at least two (2) days’ notice to Council of your intention to 
commence work. 

You will find attached an application form for a Subdivision Works Certificate.  
Should you require Council to issue this Certificate you should complete this 
application and forward it, together with plans and specifications, to Council for 
approval. 
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You will find attached a form for the “Notice of Commencement of Building Work 
and Appointment of Principal Certifying Authority”, which you are required to 
submit to Council at the appropriate time and at least two (2) days prior to the 
commencement of work. 

Should you appoint Council as the Principal Certifying Authority, relevant 
inspection fees will be required to be paid at the time of lodgement of this form. 

(pt020.doc) 

Stormwater Management 

(1) Stormwater shall be connected to the existing system. (sm005.doc) 

(2) The developer shall provide a detailed stormwater drainage network in accordance 
with the design requirements of “Section D5 Stormwater Drainage” of Kiama 
Development Code as appended to Kiama Development Control Plan 2012.  Full 
hydrological and hydraulic calculations and civil engineering drawings shall be 
submitted to the Principal Certifying Authority prior to the issue of a Subdivision 
Works Certificate. (sm055.doc) 

(3) The developer shall provide compliance certification from the hydraulic engineer 
verifying that the constructed stormwater drainage infrastructure/water quality 
system meets with the approved design.  The certification shall be provided to the 
Principal Certifying Authority prior to the issue of any of the Subdivision Certificate. 
(sm130.doc) 

(4) The developer shall provide environmental stormwater management controls in 
the form of post development water quality (including first flush treatments such as 
trash arresters) and sedimentation control measures to be located within the 
proposed development site.  The proposed treatments shall be submitted to the 
Principal Certifying Authority for assessment and approval prior to the issue of the 
Subdivision Works Certificate.  

(5) Prior to issue of any Subdivision Works Certificate, the accredited Certifying 
Authority shall ensure that the design of the development causes no adverse 
effects to adjoining properties as a result of stormwater run-off and allowance is 
made for surface run-off from adjoining properties in the design. 

Civil Engineering Construction 

(1) The developer shall carry out work at all times in a manner which will not cause a 
nuisance, by the generation of unreasonable noise, dust or other activity, to 
residents of adjacent properties.  (cec015.doc) 

(2) All new construction work shall make smooth junctions with existing work.  (cec060.doc) 

(3) The developer shall undertake civil engineering subdivision works in accordance 
with the requirements of Section C101 General – Development Construction 
Specification of the Kiama Development Code, as appended to Kiama 
Development Control Plan 2012, and civil engineering drawings approved by the 
Principal Certifying Authority.  (cec065.doc) 

(4) The developer shall undertake engineering inspections, sampling, testing and 
recording of results of all constructed civil engineering works in accordance with 
the requirements of the Kiama Development Code Section CQC Quality Control 
Requirements – Development Construction Specification, as appended to Kiama 
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Development Control Plan 2012 and civil engineering drawings approved by the 
Principal Certifying Authority.  (cec070.doc) 

Geotechnical Requirements  

(1) The developer shall engage a Chartered Professional Engineer practising in the 
field of geoscience to prepare a final report to be submitted to the Principal 
Certifying Authority prior to the issue of the subdivision certificate.  The report 
shall cover, but not be limited to: 

a The suitability of the vacant allotment for residential development.  In this 
regard the Lot shall be given a classification in accordance with the 
Australian Standard AS 2870 1996 - Residential Slabs and Footings. 

b The exact extent of any restricted building zones or any other restrictions 
affecting any of the allotments, with a restriction-as-to-user within the 
Section 88B Instrument being required 

Erosion and Sedimentation Controls/Soil and Water Management 

(1) The developer shall submit to the Principal Certifying Authority for approval prior 
to the issue of the Subdivision Works Certificate, a detailed Soil and Water 
Management Plan (SWMP) designed in accordance with the requirements of 
Managing Urban Stormwater: Soils and Construction Volume 1 (Landcom 2004) 
and Managing Urban Stormwater: Soils and Construction Volume 2 (Department 
of Environment and Climate Change 2007). 

All works on the site must be in accordance with the approved SWMP for the full 
duration of construction works and must provide an overall site detail.  For staged 
development a SWMP shall be provided for each stage of the development. 
(esc010.doc) 

(2) The developer shall ensure that sediment-laden runoff from the site is controlled 
at all times subsequent to commencement of construction works.  Sediment 
control measures must be maintained at all times and checked for adequacy at 
the conclusion of each day's work.  

Conveyancing Requirements  

(1) Under the provisions of the Conveyancing Act 1919, an instrument under Section 
88B shall be prepared and shall contain the following: 

a Any future development application shall include for approval a detailed 
hydrologic and hydraulic analysis prepared by a qualified person. 

b The hydrologic and hydraulic analysis shall limit the outflows from the 
development site to the totally undeveloped site discharge.   

Prior to Issuing of Subdivision Certificate 

(1) The Subdivision Certificate shall not be issued until all conditions of this 
Development Consent are complied with or satisfactory arrangements are made 
with the Principal Certifying Authority. (sub005.doc) 

(2) The developer shall submit the following items to the Principal Certifying 
Authority prior to the issue of a Subdivision Certificate: 
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a) All relevant Construction and Compliance Certificates (where these have 
not been issued by Council). 

b) Payment of fees in accordance with Council’s adopted fees and charges. 

c) A Final Plan of Subdivision and four (4) copies. 

 A copy of the satisfactory final plan of subdivision shall also be provided as 
an electronic file in either DXF or DWG format.  In this regard the electronic 
copy must be on MGA (Zone 56) orientation, where this is required by the 
Surveying Regulation 2001, and should preferably use co-ordinates based 
upon the MGA values of the nearest established permanent survey mark 
connected as part of the survey.  It is preferred the raw boundary line work 
only be provided, excluding final page layout and text where possible.  This 
must be provided electronically by email to council@kiama.nsw.gov.au 
including a clear reference to the relevant Development Application 
number. 

d) An original Deposited Plan Administration Sheet and one copy, prepared in 
accordance with NSW Land & Property Information requirements. 

e) An original Section 88B Instrument and one copy, prepared in accordance 
with the requirements of the Conveyancing Act 1919. 

f) An original Subdivider/Developer Compliance Certificate (Section 73 
Certificate) from Sydney Water Corporation which references the relevant 
development application number. 

g) An original Notification of Arrangement from an electricity provider which 
references the relevant development application number. 

h) An original Telecommunications Infrastructure Provisioning Confirmation 
from a communications provider which references the proposed 
development. 

i) The payment of all required Section 7.11 and 7.12 Contributions identified 
in this consent. 

(3) The developer shall acknowledge all existing easements on the final plan of 
subdivision. (sub060.doc) 

(4) The developer shall acknowledge all existing restrictions on the use of the land on 
the final plan of subdivision. (sub070.doc) 
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12.4 10.2020.101.1 - Lot 2 DP 598759 - Cliff Drive, Kiama Downs – Construction 
of public staircase in Bombo Quarry 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

This report reviews Development Application No 10.2020.101.1, which involves the 
construction of a public staircase in Bombo Headland Quarry. 

The report recommends that Council approve Development Application No 
10.2020.101.1 as the proposal is: 

 Permissible in the E2 Environmental Conservation and complies with the zone 
objectives. 

 generally consistent with Kiama Development Control Plan (DCP) 2020. 

Finance 

N/A 

Policy 

N/A 

Consultation (Internal) 

Please refer to the “Internal Referrals” section in this report. 

Communication/Community Engagement 

Required: Yes (newspaper advertisement and letter notification). 

Notification Period:  14 days from 09/07/2020 to 23/07/2018. 

Submissions: 5 submissions. 

Reason for the Report 

This report is submitted to Council because only the elected Council can determine 
applications involving more than 3 objections. 
 

Attachments 

1 10.2020.101.1 - Plans⇩  

Enclosures 
Nil 
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RECOMMENDATION 

That Council approve Development Application No 10.2020.101.1 under Section 4.16 
of the Environmental Planning and Assessment Act 1979, subject to conditions at the 
end of this report. 

 

BACKGROUND 

Development Site 

The property is described as Lot 2 DP 598759 which is located at Cliff Drive, Kiama 
Downs and contains the historical Bombo Headland Quarry.  

The overall site measures 11.63Ha in area and is irregular in shape.  

The site is currently vacant and is bounded by South Coast Railway to the west, 
Tasman Sea to the east and north and land to the south that formed part of the quarry 
but is now partly occupied by the Sydney Water Corporation sewage treatment plant.   

The site is zoned E2 Environmental Conservation under Kiama LEP 2011. 

The floor of the historic Bombo Headland Quarry is predominantly devoid of 
vegetation, however the land at the top of the quarry around its rim is vegetated.  

The land is generally undulating and ranges from the quarry cliff face, generally flat 
land at the quarry base and headland slopes.  

 

Figure 1 – Locality plan (↑N) 
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Figure 2 – Site photo (↑N) 

Access to the property is obtained via access track from Bombo Beach Reserve, from 
Darien Avenue traversing the Sydney Water Corporation plant site, and via Cliff Drive 
from the north. 

The site is subject to the following constraints: 

 State heritage item listed in the Kiama LEP 2011 called the Bombo Headland 
Quarry Geological Site; and 

 noise and vibration from adjoining transport corridors; and 

 potential aboriginal objects; and 

 potential geotechnical instability; and 

 potential contamination. 
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Figure 3 – Development site photograph (2019/20 View, ↑N) 

Background 

A search of Council’s records revealed no recent development approvals involving the 
subject land. 

Description of the Proposed Development 

The proposal involves the construction of public staircase in the historic Bombo 
Headland Quarry providing a formal pathway from the base of the quarry to the top, 
linking with existing informal and unformed pedestrian foot tracks that have been worn-
in to the land overtime by wear and tear from the users of the site. 

A small viewing platform is incorporated into the proposed concrete staircase junction 
(see Figure 7 & 10) along with a concrete bicycle wheel guide installed along the inside 
edge of the staircase balustrade to assist users to push a bicycle up or down the stairs. 

The proposal is shown in Figures 4 - 14 below: 
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Figure 4 – Site location aerial photo 

 

Figure 5 – Location plan 
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Figure 6 – Site plan 

As is evident from Figure 6 above, the proposed staircase and linking pathways at the 
top and base of the cliff will require the removal of vegetation, which includes native 
and weed species.  

The amount of vegetation proposed to be removed for the development amounts to 
0.067Ha, made up of 0.007Ha for the pathways/stairs and an additional 0.06Ha to 
accommodate access for construction machinery and equipment.  

Revegetation and rehabilitation of the disturbed development area with suitable native 
species is proposed as part of the development (see Figures 11 - 13 below). 
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Figure 7 –In-situ staircase perspective 

 

Figure 8 –3D elevations 
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Figure 9 – Artists rendition (view from quarry floor) 

 

Figure 10 – Artists rendition (view from top of stairs) 
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Figure 11 – Landscape plan 

 

Figure 12 – Landscape rendition 
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Figure 13 – Landscape planting 

 

Figure 14 – Staircase finish materials and colours 
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The proposed staircase is to be constructed from reinforced concrete in order to 
provide a durable and low maintenance end-product in the harsh seaside environment. 

As identified in Figure 14, the proposed staircase incorporates recessive colours and 
materials that are visually sympathetic and compatible with the site and assist to 
reduce the visual impact of the proposal on the place. 

Section 4.15 Assessment 

The proposed development has been assessed in accordance with Section 4.15 of 
the Environmental Planning and Assessment Act 1979 (as amended) and the following 
matters are considered relevant. 

Relevant Environmental Planning Instruments 

State Environmental Planning Policy No 55 - Remediation of Land 

Council’s records identify the land as potentially contaminated land, this being on 
account of the historic quarrying operations at the site. 

Clause 7 of the SEPP states: 

“7    Contamination and remediation to be considered in determining development 
application 

(1)   A consent authority must not consent to the carrying out of any 
development on land unless -  

(a) it has considered whether the land is contaminated, and 

(b) if the land is contaminated, it is satisfied that the land is suitable in its 
contaminated state (or will be suitable, after remediation) for the 
purpose for which the development is proposed to be carried out, and 

(c) if the land requires remediation to be made suitable for the purpose 
for which the development is proposed to be carried out, it is satisfied 
that the land will be remediated before the land is used for that 
purpose.” 

Clause 7 of the SEPP No 55 requires Council to consider whether the land is 
contaminated and, if it is contaminated, if remediation works are required.   

On behalf of the applicant, Indesco Pty Ltd provided the following comments 
responding to potential site contamination: 

“The site comprises the wall and floor of a historic hard rock quarry, with the top 
of the steps connecting with a bushland area at the top of the quarry wall.  

A site walkover has identified the site does not contain areas of fill or markings 
from spills, with rock comprising a clean surface overlain by varying depths of 
alluvial deposition material. 

The site is not listed on the NSW Contaminated Lands Record, nor is it identified 
as contaminated or subject to Acid Sulfate Soils in the Kiama Local 
Environmental Plan 2011.  
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Consequently, the site is not considered to pose a contamination risk, with no 
further review of contamination required to inform the development application.  

The contractor’s construction environmental management plan would include an 
unexpected finds protocol to address contamination, should potential 
contamination be encountered during the limited earthworks associated with the 
project.” 

No detail has been provided verifying through testing whether the site is contaminated.  

Nonetheless, having regard to Clause 7(1)(b) of the SEPP, it is acknowledged that the 
site has a long history of access and recreational use by the public. The proposed 
stairs essentially reinforce this ongoing use, and provide a means by which users of 
the site can safely traverse the cliff face.  

The proposed stairs and the nature of the development do not significantly elevate the 
risks to user of the land from potential contamination from that which currently exists 
by the transient use of the existing pedestrian foot tracks by the public. 

Also, the proposed development is not development of a type that involves extended 
or prolonged exposure to users to potentially contaminated material, as would 
otherwise likely be expected with a residential or commercial type development. 

Having regard to the proposed development, the comments on behalf of the applicant 
and the circumstances, it is considered that the land is generally suitable for the 
proposed use. 

State Environmental Planning Policy (Coastal Management) 2016 

The 'coastal zone' is defined in the Coastal Management Act 2016 as four coastal 
management areas comprising: Coastal Wetlands and Littoral Rainforests Area; 
Coastal Environment Area; Coastal Use Area; and Coastal Vulnerability Area. 

The proposed development is within the mapped Coastal Environment Area and 
Coastal Use Area. 

In the Coastal Use Area the focus is on ensuring appropriate urban development for 
coastal areas, taking into account urban design issues such and maintaining scenic 
qualities, visual amenity and aboriginal cultural heritage and places. 

Under Section 13(1), development consent must not be granted to development on 
land that is within the ‘coastal environment area’ unless the consent authority has 
considered whether the proposed development is likely to cause an adverse impact 
on the following: 

(a) the integrity and resilience of the biophysical, hydrological (surface and 
groundwater) and ecological environment; 

(b) coastal environmental values and natural coastal processes; 

(c) the water quality of the marine estate (within the meaning of the Marine Estate 
Management Act 2014), in particular, the cumulative impacts of the proposed 
development on any of the sensitive coastal lakes identified in Schedule 1; 

(d) marine vegetation, native vegetation and fauna and their habitats, undeveloped 
headlands and rock platforms; 
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(e) existing public open space and safe access to and along the foreshore, beach, 
headland or rock platform for members of the public, including persons with a 
disability; 

(f) Aboriginal cultural heritage, practices and places; 

(g) The use of the surf zone. 

Additionally, under Section 13(2), development consent must not be granted to 
development on land to which this clause applies unless the consent authority is 
satisfied that: 

(a) the development is designed, sited and will be managed to avoid an adverse 
impact referred to in subclause (1), or 

(b) if that impact cannot be reasonably avoided - the development is designed, sited 
and will be managed to minimise that impact, or  

(c) if that impact cannot be minimised - the development will be managed to mitigate 
that impact. 

Comment 

In order to address the requirements of Section 13(1), the development application is 
supported by a suite of specialized reports addressing the prescribed matters. These 
reports include: 

 Flora & Fauna Assessment Report; and  

 Intertidal and Marine Ecosystems Assessment Report; and 

 Aboriginal Cultural Heritage Due Diligence Advice; and 

 Geotechnical Assessment Report; and  

 a Coastal Engineering Appraisal Report.  

These reports and assessments raise no significant concerns in relation to the 
proposed development subject to the imposition of conditions should approval be 
granted by Council. 

In response to 13(1)(f) for instance the Aboriginal Cultural Heritage Due Diligence 
Advice (Austral Archaeology, Reference: 1985 dated 9 April 2020) determines that: 

“Aboriginal objects are unlikely to occur within the study area and further 
assessment is therefore not warranted. As such the project may proceed with 
caution.”  

The recommendations of the due diligence advise will be included as conditions of 
consent should Council approved the development. 

Having regard to Section 13(2), it is acknowledged that the proposed development is 
sensitively designed and sited and will be managed to minimise the impact on the 
coastal environment and Aboriginal cultural heritage.  
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The applicant advises:  

“Impacts to the natural environment and visual amenity of the site cannot be 
completely avoided. The development has been sited and designed to minimise 
those impacts, being located in a visually unobtrusive location along the cliff face 
and sited to avoid as much natural vegetation as possible. Weed removal and 
revegetation is also proposed to ensure that appropriate native species are 
present within the development site following construction and during the use of 
the stairway in the future.” 

The development is considered to be acceptable under Section 13 of the SEPP. 

Under Section 14(1), development consent must not be granted to development on 
land that is within the ‘coastal use area’ unless the consent authority: 

(a) has considered whether the proposed development is likely to cause an adverse 
impact on the following: 

(i) existing, safe access to and along the foreshore, beach, headland or rock 
platform for members of the public, including persons with a disability; 

(ii) overshadowing, wind funnelling and the loss of views from public places to 
foreshores; 

(iii) the visual amenity and scenic qualities of the coast, including coastal 
headlands; 

(iv) Aboriginal cultural heritage, practices and places; 

(v) cultural and built environment heritage, and 

(b) is satisfied that: 

(i) the development is designed, sited and will be managed to avoid an 
adverse impact referred to in paragraph (a), or 

(ii) if that impact cannot be reasonably avoided - the development is designed, 
sited and will be managed to minimise that impact, or 

(iii) if that impact cannot be minimised - the development will be managed to 
mitigate that impact, and 

(c) has taken into account the surrounding coastal and built environment, and the 
bulk, scale and size of the proposed development. 

Comment 

In response to 14(1)(a), the proposed development: 

(i) will enhance safety by providing a formal means to safely traverse the cliff face 
of the former quarry.  

However, the natural site constraints, historical circumstances, and the pre-
existing informal and unformed pedestrian foot tracks means that accessibility 
for disabilities is not achievable since equitable access is not currently afforded 
to the location of the proposed stairs via the existing formal access locations into 
the land. 
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(ii) will not cause significant overshadowing or wind funneling. The development is 
sited and is of a scale whereby views from public places will not significantly 
impacted. 

(iii) is designed and sited so as to minimize its visual impact. 

(iv) is not expected to adversely affect Aboriginal cultural Heritage. The applicant 
comments that “Aboriginal Cultural Heritage Due Diligence Advice was prepared 
for the subject site and development. The assessment found that Aboriginal 
objects are unlikely to occur within the subject site and further assessment is not 
warranted. The ACHDDA advised that subject to a number of recommendations 
relating to unexpected finds that the project could proceed with caution.” 

(v) is not expected to adversely impact heritage for the reasons outlined in the 
preceding points. 

Having regard to 14(1)(b) it is acknowledged that the proposed development is 
sensitively designed and sited and will be managed to minimise the impact on visual 
amenity and heritage.  

In reference to 14(1)(c) the development has taken account of the surrounding coastal 
environment in its siting and its design and finishes that seek to blend into the site. 
This is further discussed below under the heading ‘The Likely Impacts of the Proposed 
Development – Landscape’. 

The development is considered to be acceptable under Section 14 of the SEPP.  

Kiama LEP 2011 

Clause 2.3 - Zone objectives and Land Use Table 

The subject land is zoned E2 Environmental Conservation under Kiama LEP 2011.  

The proposal (public stairs) is defined as an ‘environmental facility’ under the 
provisions of the LEP 2011. 

Kiama LEP 2011 identifies ‘environmental facility’ as meaning: 

“a building or place that provides for the recreational use or scientific study of 
natural systems, and includes walking tracks, seating, shelters, board walks, 
observation decks, bird hides or the like, and associated display structures.” 

An environmental facility is permitted with consent in the E2 Environmental 
Conservation zone. 

The consent authority must have regard to the objectives for development in a zone 
when determining a development application in respect of land within the zone.  

As the proposal will provide for protection and management of an area with special 
scientific, cultural and aesthetic values it is considered to be consistent with the zone 
objectives. 

Specific clauses requiring consideration: 

Clause 4.3 - Height of Buildings 

Clause 4.3 requires that the height of the building does not exceed the maximum 
height shown on the Height of Buildings Map.  
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The height of building map does not identify a maximum building height applying to 
the site.  

Clause 5.10 - Heritage Conservation 

Clause 5.10 lists requirements for heritage conservation for items listed in Schedule 5 
of the Kiama LEP 2011. An item of state heritage exists on the property and is listed 
in Schedule 5 as “Bombo Headland Quarry Geological Site”.   

The objectives of Clause 5.10 are: 

(a) to conserve the environmental heritage of Kiama, 

(b) to conserve the heritage significance of heritage items and heritage conservation 
areas, including associated fabric, settings and views, 

(c) to conserve archaeological sites, 

(d) to conserve Aboriginal objects and Aboriginal places of heritage significance. 

Since the subject site is a registered item of State heritage significance, as required 
by the Environmental Planning and Assessment Act, the proposed development has 
been lodged as an integrated development application, and therefore referred to and 
considered by the Heritage Council of NSW. 

The Heritage Council of NSW has issued their General Terms of Approval to the 
proposed development, which have been included in the recommended conditions of 
consent. 

Also, the proposed development is supported by a Statement of Heritage Impact 
prepared by Austral Archaeology, Version 3 dated 04/09/2020. The Statements 
executive summary concludes with the following comments: 

“The primary aim of the proposed works are to provide a means of allowing 
pedestrian access to from the headland down to the quarry floor, with an added 
goal of extending the coastal path northwards past Bombo.  

The development will have a minimal impact on the heritage significance of the 
study area given that there are no identified archaeological deposits in the vicinity 
of the proposed works, and that the staircase is placed in such a way as to not 
visually dominate the quarry floor. Furthermore, upon completion, the area 
surrounding the staircase will be embellished through landscaping and 
vegetation improvement works.  

To conclude, the proposed project is considered acceptable from a heritage 
standpoint.” 

The Statement of Heritage Impact makes the following recommendations: 

“1)  Given that the study area is a registered item on the State Heritage Register and 
the degree of impact that the construction of the staircase may have on heritage 
values, the proponent should apply for a permit under Section 60 of the Heritage 
Act. 
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2)  An archival recording of the location of the proposed works should be undertaken 
prior to commencement of construction. The archival recording should be 
prepared in accordance to the relevant guidelines issued by the Heritage Council 
of NSW. 

3)  An archaeologist should be present to undertaken monitoring of all vegetation 
clearance on the quarry floor prior to the commencement of construction to 
confirm that no archaeological features are present beneath the thick vegetation. 

4)  Should the proposed development be altered significantly from designs and 
specifications outlined in this report then a reassessment of 
heritage/archaeological impacts may be required. This includes any impacts not 
explicitly stated in Section 6.1.” 

Council’s Heritage Advisors have considered the proposal and have not raised 
objection to the proposed development.  

Therefore, in this regard, the proposal is considered to meet the objectives of the 
clause and is not likely to adversely affect the heritage significance of the item to such 
an extent that would warrant refusal of the proposal. 

The above recommendations of the Statement of Heritage Impact will be included as 
conditions of consent should the development be approved by Council. 

Clause 6.1 - Acid Sulfate Soils 

Clause 6.1 lists requirements for land affected by Acid Sulfate Soils.  

The site is not mapped as being potential Acid Sulfate Soils. 

Clause 6.2 - Earthworks 

Clause 6.2 lists considerations for proposals that involve earthworks. The proposal 
complies with the objectives of the clause and as the proposed earthworks are 
ancillary to the proposed dwelling separate development consent is not required. 

Clause 6.4 – Terrestrial Biodiversity 

Clause 6.4 lists considerations for proposals that involve works within land identified 
as “Biodiversity Land”. The subject site is not mapped as containing Terrestrial 
Biodiversity. 

Clause 6.5 – Riparian land and watercourse 

Clause 6.5 lists considerations for proposals that involve works within proximity to 
watercourse. The subject site is not mapped as containing a watercourse.  

The proposed development is consistent with the relevant provisions of the Kiama LEP 
2011 and is permissible within in the E2 Environmental Conservation zone. 

Any Draft Environmental Planning Instruments 

Draft State Environmental Planning Policy 

The following draft State Environmental Planning Policies (SEPP) have been exhibited 
and are required to be considered: 
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Draft SEPP (Environment) 

The purpose of the Draft SEPP is to promote the protection and improvement of key 
environmental assets for their intrinsic value and the social and economic benefits they 
provide. The Draft SEPP proposes to integrate provisions from seven existing SEPPs 
relating to catchments, waterways, urban bushland and world heritage: 

 State Environmental Planning Policy No 19 - Bushland in Urban Areas; 

 State Environmental Planning Policy (Sydney Drinking Water Catchment) 2011; 

 State Environmental Planning Policy No 50 - Canal Estate Development; 

 Greater Metropolitan Regional Environmental Plan No 2 - Georges River 
Catchment; 

 Sydney Regional Environmental Plan No 20 - Hawkesbury-Nepean River (No 2-
1997); 

 Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005; 

 Willandra Lakes Regional Environmental Plan No 1 - World Heritage Property. 

The draft State Environmental Planning Policy (SEPP) - Environment with 
accompanying maps, was on public exhibition from 31 October 2017 until 31 January 
2018. The draft SEPP is not applicable to the subject site, as it is not identified on the 
maps. 

Draft SEPP 55 – Land Remediation 

The new SEPP will retain elements of SEPP 55, and add new provisions to establish 
a modern approach to the management of contaminated land. 

The overarching objective of SEPP 55 is to promote the remediation of contaminated 
land to reduce the risk of potential harm to human health or the environment.  

This objective remains relevant and will be replicated in the new SEPP. The key 
operational framework of SEPP 55 will be maintained in the new SEPP.  

The proposed development is considered to be consistent with the requirements of 
the draft SEPP. 

Kiama Development Control Plan 2020 

The proposed development is not inconsistent with the objectives or controls Kiama 
DCP 2020.  

Any Planning Agreement 

Nil. 

Any Matters Prescribed by the Regulations 

NSW Coastal Policy 1997: A Sustainable Future for the New South Wales Coast 

The proposal does not compromise the strategic actions or principles (Appendix C - 
Table 3) adopted within the NSW Coastal Policy 1997. 
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Clauses 93, 94 and 94A  

The proposal does not involve a change of use or additions and alterations to an 
existing building, or the erection of a temporary building. 

Any Coastal Zone Management Plan 

Nil. 

The Likely Impacts of the Proposed Development 

Biodiversity 

The application proposes clearing of native vegetation, and therefore the 
Environmental Planning and Assessment Act 1979 Part 1 Section 1.7 applies to the 
development which states: 

This Act has effect subject to the provisions of Part 7 of the Biodiversity 
Conservation Act 2016 and Part 7A of the Fisheries Management Act 1994 that 
relate to the operation of this Act in connection with the terrestrial and aquatic 
environment. 

Note. Those Acts contain additional requirements with respect to assessments, 
consents and approvals under this Act. 

The following comments are relevant: 

 Clearing Threshold - The Biodiversity Offsets Scheme clearing threshold for a 
property less than 1ha is 0.25ha. The proposed development involves the 
removal of 0.067ha of native vegetation and therefore does not exceed the 
threshold. 

 Biodiversity Values Map - The subject site is not identified as having outstanding 
biodiversity values.  

 Test of Significance - A Flora and Fauna Assessment has been completed by 
‘ecoplanning’, project no. 2019-239 and dated 17 March 2020. No threatened 
species or Endangered Ecological Species/Threatened Ecological Species were 
identified within the study area of subject site. The small amount of clearing 
proposed is not likely to represent a key threatening process as detailed in 
Schedule 4 of the BC Act 2016. 

Since the threshold triggers that require a Biodiversity Development Assessment 
Report to be prepared and submitted have not been reached the proposed 
development is not required to enter the Biodiversity Offsets Scheme under the 
Biodiversity Conservation Act 2016. 

Landscape 

The historic Bombo Headland Quarry, situated immediately adjacent to the ocean and 
headland and with its remnant stone pillars at its interface with the ocean, is a unique 
landscape, be that within the Kiama Municipality and likely beyond. 

At the site of the proposed development, the quarry is presently devoid of any built 
form, and the proposed staircase development inevitably changes this.  
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The applicant was conscious of the visual impact of the proposed development on the 
place and landscape, and undertook an investigation of potential locations for the 
staircase with the intention of selecting a site that was likely to have the least impact, 
while also balancing other factors including environmental impact.   

As shown in Figure 15 below, 3 location options were considered for the staircase:  

 

Figure 15 – Location options plan 

(Source: Bombo Eco Walk Design Report, Indesco, Version 3, August 2020) 

 South West (Option 1)  

Located south west of the proposed location. The applicant comments:  

“This location was excluded as it would be more visually prominent when viewed 
from the popular destination of Bombo Headland to the south. Additionally, this 
location contains extensive vegetation on the cliff top that would require clearing 
and associated ecological impacts.” 

 East (Option 2)  

Located to the east along the central face of the cliff line. The applicant 
comments: 

“This location would require a larger staircase as the cliff face is higher in this 
location. Additionally, this location would impact on the primary visual aspect of 
the Bombo Quarry, being the uniquely shaped quarry wall and would be highly 
visible from the Bombo Headland and when accessing the Quarry from the 
south.” 
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 Central (Preferred) – the proposed location.  

The applicant comments:  

“The chosen location has been selected, as it is recessed by the bluff 
immediately to the south, liming views from the south and west. The cliff face at 
this point is lower, while also allowing the staircase to connect with the existing 
walking paths. Consequently, the staircase is smaller in scale and therefore less 
visually intrusive, while also limiting the extent of vegetation clearing required.” 

Having regard to the above it is acknowledged that, in terms of landscape and visual 
impact the siting of the development, as proposed, is suitable in that it is the site with 
the least visual impact for both users of the site, the surrounding area as well as from 
Kiama to the south. 

The main visual impact of the proposed development is expected to be from the 
following locations: 

1)  The quarry floor (short distance view) 

Comment - The proposed staircase is sited at the western edge of the quarry floor. On 
entry to the quarry from the walkway to the south (see red dotted line in Figure 15) the 
proposed stairs will be largely obscured by the quarry edge and by existing vegetation, 
enabling the broader expanse of the quarry to still be appreciated, as illustrated in 
Figure 16 below. 

 

Figure 16 – Entering the quarry from the southern path 

Within the quarry, the place can still be appreciated in its current condition when 
viewed outward of the area in front of the proposed stairs, again enabling the broader 
expanse of the quarry to still be appreciated without intrusion of built form. 
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From the centre of the quarry, the interface of the quarry with the water’s edge is 
uninterrupted by the proposed development. Looking back toward the quarry walls 
from the centre and from the water’s edge the stairs will be clearly visible, though set 
amongst the expanse of the quarry edge walls. The siting of the development at the 
western edge of the quarry base, combined with sensitive design and finish 
materials/colours, reasonably blends the development into the site at this short viewing 
distance. 

2)  Bombo headland (medium distance views) 

Comment - The Bombo Headland and viewing area above Bombo Beach is 
approximately 400m from the proposed development. Looking toward the quarry from 
this vantage point the proposed stairs are expected to be intermittently and partially 
visible at the various locations adjacent to the headland. Again; however, the stairs 
are positioned at the western edge of the quarry and will be partly obscured by remnant 
landform and geological features and by existing vegetation. The earthy, muted finish 
colours of the stairs will help to blend the development into the quarry landscape. 

3)  Offshore (medium to long distance views) 

Comment - Looking back onto the quarry from offshore, it is expected that the 
proposed stairs will reasonably blend into the quarry landscape. The stairs will have 
the immediate backdrop of the quarry walls and, with the proposed finish colours, 
existing vegetation and proposed landscaping, it is expected that the visual impact of 
the proposal from offshore will be acceptable. From a more southern vantage point 
offshore it is anticipated that the stairs will also be partly screened by the remnant 
geological features of the quarry along its edge with the ocean. 

4)  Kiama (long distance views) 

Comment - The Kiama urban area is approximately 1.8km south of the proposed 
development. The Bombo Headland and quarry is most directly observable from Gipps 
Street, the houses above and those surrounding areas. Over this distance it is 
expected that, to the naked eye, the stairs will not be clearly discernible as they will 
blend into the walls of the quarry and vegetation that will form the solid backdrop from 
this direction. 

The applicant provides the following comment in respect of visual amenity: 

“The subject site is renowned for its unique visual appearance. The proposed 
development has therefore been designed with a central objective of ensuring 
impacts to the visual amenity of the site are minimised. The mitigation of impact 
has been achieved through the selective siting of the development and through 
the choice of materials and finishes for the staircase. 

A number of staircase locations and alignments were considered along the cliff 
face. The proposed location and alignment has been selected given it’s 
functional connection to pathways at the top and bottom of the cliff face and for 
the recessive and unimposing siting of the staircase at a distance from the 
visually important geological features of the site. Additionally, the staircase is 
located at a point where the cliff line dips downwards, allowing the staircase to 
be constructed to a lower height than it would be in other locations along the cliff 
face. 
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The selected location is at the southern end of the cliff face, with the more 
significant visual features located in the northern and central areas primarily. The 
stairway has been designed to utilise existing vegetation and trees to assist in 
blending the built form into the natural rock face. 

The final finishes for the staircase have been selected to blend into the cliff face 
landscape both at their original installation and as they fade and weather over 
time. It is intended to finish the proposed concrete pads at the top and bottom of 
the staircase in warm brown tones to mirror the granite pathways existing and 
proposed. Metal elements within the staircase are to be finished in stone blue 
tones and concrete columns are to be coloured brown to mimic and mirror the 
weathered bluestone cliff faces behind.” 

While there is arguably merit in leaving this unique site vacant of built form, overall the 
siting and design of the proposed development is considered to be reasonable when 
considered in relation to the context of the site. The bulk, scale and design of the 
proposal is considered to be acceptable and, on balance, the landscape and visual 
impacts of the proposal are considered acceptable. 

Noise 

Construction works will generate some noise, though conditions of consent can be 
imposed to ensure that works are undertaken only within specified hours to limit 
impacts upon neighbours. No ongoing significant noise impacts are expected as a 
result of the development. 

Privacy and Overlooking 

No significant concerns are raised in relation to privacy loss and overlooking resulting 
from the proposed development. 

Overshadowing 

The development is proposed adjacent to a southern cliff face. No concerns are raised 
in relation to overshadowing. 

Views 

The proposal will have no unreasonable impact upon views currently available from 
neighbours or more distant urban areas of Kiama (Gipps Street area).  

Stormwater  

The proposal is unlikely to give rise to any undue impacts arising from stormwater. 

Environmental Impacts 

Vegetation Removal  

Existing vegetation consisting of natives and predominantly weed species are 
proposed to be removed for the purpose of the development. The amount of 
vegetation proposed to be removed for the development amounts to 0.067Ha, made 
up of 0.007Ha for the pathways/stairs and an additional 0.06Ha to accommodate 
construction machinery and equipment. 
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The development application is accompanied by a Flora and Fauna Assessment 
prepared by ‘eco-planning’, project no. 2019-239 and dated 17 March 2020. No 
significant impacts have been identified in the report as a consequence of the 
proposed vegetation clearing and construction works required to undertake the 
construction of the stairs.  The total amount of removal is approximately 0.067ha of 
exotic and native vegetation, which does not contain threatened species.   

This issue of vegetation removal has been considered by Council’s Landscape Officer 
and no concerns have been raised. 

Fauna Impacts  

The Flora and Fauna report concludes that the proposed development is unlikely to 
affect any fauna or its habitat. 

Impact on Soil Resources  

Construction activities have the potential to impact on soil resources by way of erosion 
and sedimentation. The Flora and Fauna Assessment has recommended the 
development of a construction environmental management plan, which would contain 
a site specific erosion and sediment control plan.  The report also identifies that, where 
practicable, vegetation regardless of whether it is native or not, should be retained, to 
assist with soil stability. 

Conditions of consent should be imposed, if consent is granted, in relation to soil and 
water management controls to be implemented during construction. Satisfactory 
implementation of these controls will prevent significant impacts on soil resources. 

Impact on Water Resources  

As mentioned above, controls will be implemented during construction to minimise 
sedimentation. 

Social and Economic Impacts 

The proposed development will likely have a positive social or economic impact in the 
locality encouraging tourists and locals to enjoy the walk and the local environment.  

The Suitability of the Site for the Development 

The proposal fits within the locality and the site attributes are considered to be 
conducive to development. 

Other issues to consider include: 

Traffic and Access 

Council’s Engineers have raised no concerns with the proposal in relation to traffic and 
access matters. 

Contamination from previous land uses 

The subject land was historically used as a quarry and is consequently identified as 
potentially contaminated due to this past use. As discussed under SEPP No. 55 
Remediation of Land, the site is generally considered to be suitable for the proposed 
staircase development. 
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Effect on public domain 

The proposal is expected to have a positive impact on the public domain.  

Safety, security & crime prevention 

The proposal has been considered against Crime Prevention Through Environmental 
Design (CPTED) principles and is considered to be acceptable.  

Risks to people & property from natural & technological hazards 

Geotechnical report supports the proposal. Council’s Engineers have considered tie 
in of the stairs to the rim of the quarry wall and conditions of consent have been 
recommended. 

Council’s Risk Officer has raised no objections to the proposed development. 

BCA compliance 

Council building officer has reviewed the proposal and raises no concerns in relation 
to BCA compliance. 

Construction impacts 

Construction works will generate some noise, though conditions of consent can be 
imposed to ensure that works are undertaken only within specified hours to limit 
impacts upon neighbours. 

Submissions 

Public Submissions 

Notification letters were sent to neighbouring property owners who were provided with 
14 days in which to comment on the proposal.  

At the conclusion of the notification period, 5 submissions were received which raised 
the following (summarised) matters of concern: 

 Objection Assessment Officer’s Comment 

Item 1 Traffic 
Safety 

Some objections raised concerns that the increase in traffic 
in surrounding streets creates unacceptable risks to the 
safety of residents.  

The applicant responded to these concerns with the 
following comments:  

“The staircase is proposed to improve access and 
safety primarily for local users of the area. The 
staircase provides a safe route from the top to the 
bottom of the cliff face as an alternative to the 
informal track located at the western end of the cliff 
face. This track is both unsafe and resulting in 
erosion of the face. As the development is primarily to 
serve local people it is not anticipated to generate 
significant additional vehicle movements.” 
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 Objection Assessment Officer’s Comment 

Beyond these comments the applicant points out the 
resolution of the Local traffic Committee at its September 
2020 meeting, included endorsing untimed ‘No Stopping’ 
zone in the cul-de-sac of Commissioners Lane and untimed 
‘No Parking’ zone in the cul-de-sac of Darien Avenue. 

Council’s Engineers have raised no concerns with the 
proposed development in terms of traffic or car parking. 

Item 2 Economic 
Value 

Some objections raised concerns about the need for and the 
cost of the proposed stairs. 

The justifiable need for, or cost of, the development is not a 
matter for consideration in the assessment of the 
application.  

These are decisions that have been made outside of the 
development assessment process. 

Item 3 Aboriginal 
Cultural 
Heritage 

Some objections raised concerns about the potential impact 
of the development on Aboriginal Cultural Heritage.  

The application is accompanied by Aboriginal Cultural 
Heritage Due Diligence Advice (Austral Archaeology, 
Reference: 1985 dated 9 April 2020) which determined that: 

“Aboriginal objects are unlikely to occur within the 
study area and further assessment is therefore not 
warranted. As such the project may proceed with 
caution.”  

The recommendations of the due diligence advise will be 
included as conditions of consent should Council approve 
the development. 

Item 4 Fauna 
Impacts 

Some objections raised concerns that increased access to 
the area associated with the stairs will endanger local 
wildlife. 

The application is accompanied by a Flora & Fauna Report 
that did not identify any unacceptable threat to flora or fauna 
as a consequence of the proposal. 

The proposed stairs link existing walking paths within the 
site.  
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 Objection Assessment Officer’s Comment 

The use of these paths is existing, with the stairs providing a 
safe means by to get to the top and to the bottom of the 
quarry.  

It is unlikely that the proposed stairs will increase usage of 
the area to such an extent that there will be excessive threat 
to wildlife.  

Item 5 Aesthetics  Some objections raised concerns that the stairway will 
abolish the impression of remoteness at the site and follows 
with the comment that “some things are better left alone”. 

As discussed above under the heading ‘The Likely Impacts 
of the Proposed Development – Landscape’, it is 
acknowledged that the site is visually unique.  

Following from this it is also recognised that the site is 
special for numerous reasons, including for the impression 
of remoteness as described in this submission.  

The introduction of a built element in this location will 
impinge upon the sense of remoteness of the place when 
standing at the base of the quarry. However, this will not be 
lost entirely as users of the site will still be able to appreciate 
the visual expanse of the quarry, and the sense of 
remoteness described, when looking outward from the base 
of the stairs at the western edge of the quarry. 

It is also important to recognise that there are differing, 
sometimes competing, expectations from people as to the 
use and enjoyment of the place. The stairs improve 
accessibility and safety by providing a safe linkage between 
the top and bottom of the quarry. 

Weighing all of the issues discussed within this report, on 
balance the proposed development is considered to be 
acceptable. 

Item 6 Car 
Parking  

Some objections raised concerns about whether there is a 
plan to increase parking at Bombo Beach to cater for 
increased usage of the area arising from the proposed stairs 

No such plan is associated with this development 
application. 

The issue of traffic is discussed above in Item 1. 
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 Objection Assessment Officer’s Comment 

Item 7 Toilet 
Facilities 

Some objections raised concerns about whether there is a 
plan for toilet facilities in the future. 

No such plan is associated with this development 
application. 

There are existing toilet facilities at Bombo Beach that are 
accessible to users of the quarry and the proposed stairs. 

Item 8 User 
conflicts 

Some objections raised concerns that increased pedestrian 
traffic could result in conflict with dog walkers and their dogs 
off-leash. 

The quarry is a shared space for all users. Dog owners are 
required to keep control of their dogs. 

External Referrals 

The application was referred to the following NSW State government departments. 

Heritage Council of NSW 

The subject site is a registered item of State heritage significance.  

The Heritage Council of NSW has considered the proposed development and issued 
their General Terms of Approval. No objection has been raised in relation to the 
proposed development. Conditions of development consent have been recommended 
and, should the application be approved, these will be incorporated into the consent 
notice. 

Department of Primary Industry – Fisheries (DPI-Fisheries) 

The DPI-Fisheries provided the following comment:  

“DPI Fisheries has reviewed the proposal and supporting documentation. The 
Department does not consider that footprint of the proposed walking trail or 
staircase to be Key Fish Habitat. 

We have no objections to the proposal as described and no approvals under the 
Fisheries Management Act 1994 will be required for the project to proceed.” 

No objection has been raised in relation to the proposed development. No specific 
conditions of development consent have been recommended should the application 
be approved. 

Transport Sydney Trains 

No objection has been raised in relation to the proposed development. No specific 
conditions of development consent have been recommended should the application 
be approved. 
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Sydney Water Authority 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Crown Lands 

No objection has been raised in relation to the proposed development. No specific 
conditions of development consent have been recommended should the application 
be approved. 

Internal Referrals 

The application was referred to the following Council Officers for their consideration: 

Heritage Officer 

No objection has been raised in relation to the proposed development.  

On the basis of the General Terms of Approval issued by the Heritage Council of NSW, 
no specific conditions of development consent have been recommended should the 
application be approved.  

Building Assessment Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Subdivision & Development Engineer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Landscape Design Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Risk Officer 

No objection has been raised in relation to the proposed development. No specific 
conditions of development consent have been recommended should the application 
be approved. 

Environmental Officer 

No objection has been raised in relation to the proposed development. Condition of 
development consent has been recommended should the application be approved. 

The Public Interest 

The proposal is considered to be consistent with all relevant Environmental Planning 
Instruments and Development Control Plan, is not likely to cause significant adverse 
impacts to the natural or built environment, is not likely to cause significant adverse 
social and economic impacts, is suitable for the site and therefore is considered to be 
consistent with the public interest. 
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Final Comments and Conclusions 

The proposed development has been assessed having regard to all relevant matters 
for consideration prescribed by Section 4.15 of the Environmental Planning and 
Assessment Act, 1979. The proposal is consistent with Kiama LEP 2011 and relevant 
Kiama DCP 2020 Chapters. The proposed development is consistent with the 
objectives of the E2 Environmental Conservation zone. 

Consideration has been given to the social, economic and environmental impacts of 
the proposed development and no significant concerns are raised. Concerns raised in 
submissions have been considered and do not warrant refusal of the application. 

The proposed development is considered to be reasonable and conditional approval 
is recommended. 

Draft Conditions of Development Consent 

General terms of other approvals integrated as part of the consent: 

 General Terms of Approval (Heritage Act, 1977) 

APPROVED DEVELOPMENT 

1. Development must be in accordance with: 

a) Engineering drawings, prepared by Indesco as listed below: 

Dwg 
No 

Dwg Title Date Rev 

Project Name: Bombo Eco Walk Kiama – NSW 

S000 
Cover Sheet, General Notes, Typical 
Details 

N/A N/A 

S000.1 Drawing Schedule 30.04.20 E 

S001 General Notes 22.04.20 D 

S002 Typical Details 22.04.20 D 

S003 Typical Balustrade Details 30.04.20 B 

S200 Marking Plan 22.04.20 D 

S400 Top and Bottom Reinforcement Plan 22.04.20 D 

S500 Elevations 02.04.20 B 

S501 Sections 30.04.20 E 

S900 Perspectives 30.04.20 D 

b) Landscape drawings prepared by Indesco, as listed below: 

Dwg No Dwg Title Date Rev 

Project Name: Bombo Eco Walk Kiama – Landscape Plans 

L000 Cover Page N/A D 

L300 Landscape GA Plan 07.04.20 D 
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L301 Landscape Perspectives 07.04.20 D 

L302 Landscape Photoshop Plan 07.04.20 D 

L600 Landscape Details 07.04.20 D 

L601 Materials and Planting Palette 07.04.20 D 

c) Report titled, Bombo Headland, Bombo, NSW: Statement of Heritage 
Impact, prepared by Austral Archaeology, dated 4 September 2020. 

d) Report titled, Statement of Environmental Effects Bombo Headland 
Staircase, prepared by LR Consulting Australia, dated 7 April 2020. 

e) Report titled, Detailed Design, Design Report, prepared by Indesco, dated 
4th May 2020. 

f) Letter titled, Aboriginal Cultural Heritage Due Diligence Advice for Bomba 
Eco Walk, Kiama, New South Wales, prepared by Austral Archaeology, 
dated 9 April 2020. 

g) Letter titled, Bomba Staircase Coastal Engineering Appraisal, prepared by 
SLR Consulting Australia, dated 4 September 2020. 

EXCEPT AS AMENDED by the following general terms of approval: 

ADDITIONAL INFORMATION 

2. If lateral anchoring to the rockface is required for staircase stability, details of this 
should be provided in the section 60 application. 

Reason: To ensure the proposed works do not adversely impact significant 
fabric. 

HERITAGE CONSULTANT 

3. A suitably qualified and experienced heritage consultant must be nominated for 
this project. The nominated heritage consultant must provide input into the 
detailed design, provide heritage information to be imparted to all tradespeople 
during site inductions, and oversee the works to minimise impacts to heritage 
values. The nominated heritage consultant must be involved in the selection of 
appropriate tradespersons and must be satisfied that all work has been carried 
out in accordance with the conditions of this consent. 

Reason: So that appropriate heritage advice is provided to support best practice 
conservation and ensure works are undertaken in accordance with this approval. 

SPECIALIST TRADESPERSONS 

4. All work to, or affecting, significant fabric shall be carried out by suitably qualified 
tradespersons with practical experience in conservation and restoration of similar 
heritage structures, materials and construction methods. 

Reason: So that the construction, conservation and repair of significant fabric 
follows best heritage practice. 
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SITE PROTECTION 

5. Significant built and landscape elements are to be protected during site 
preparation and the works from potential damage. Protection systems must 
ensure significant fabric, including landscape elements, is not damaged or 
removed. 

Reason: To ensure significant fabric including vegetation is protected during 
construction. 

PHOTOGRAPHIC ARCHIVAL RECORDING 

6. A photographic archival recording of the project area must be prepared prior to 
the commencement of works. This recording must be in accordance with the 
Heritage NSW publication 'Photographic Recording of Heritage Items using Film 
or Digital Capture' (2006). The digital copy of the archival record must be 
provided to Heritage NSW, Department of Premier and Cabinet. 

Reason: To capture the condition and appearance of the place prior to 
modification of the site which impacts significant fabric. 

UNEXPECTED HISTORICAL ARCHAEOLOGICAL RELICS 

7. The applicant must ensure that if unexpected archaeological deposits or relics 
not identified and considered in the supporting documents for this approval are 
discovered, work must cease in the affected area(s) and the Heritage Council of 
NSW must be notified. Additional assessment and approval may be required 
prior to works continuing in the affected area(s) based on the nature of the 
discovery. 

Reason: This is a standard condition to identify to the applicant how to proceed 
if historical archaeological deposits or relics are unexpectedly identified during 
works. 

ABORIGINAL OBJECTS 

8. Should any Aboriginal objects be uncovered by the work which is not covered by 
a valid Aboriginal Heritage Impact Permit, excavation or disturbance of the area 
is to stop immediately and Heritage NSW is to be informed in accordance with 
the National Parks and Wildlife Act 1974 (as amended). Works affecting 
Aboriginal objects on the site must not continue until Heritage NSW has been 
informed and the appropriate approvals are in place. Aboriginal objects must be 
managed in accordance with the National Parks and Wildlife Act 1974. 

Reason: This is a standard condition to identify to the applicant how to proceed 
if Aboriginal objects are unexpectedly identified during works. 

COMPLIANCE 

9. If requested, the applicant and any nominated heritage consultant may be 
required to participate in audits of Heritage Council of NSW approvals to confirm 
compliance with conditions of consent. 

Reason: To ensure that the proposed works are completed as approved. 
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SECTION 60 APPLICATION 

10. An application under section 60 of the Heritage Act 1977 must be submitted to, 
and approved by, the Heritage Council of NSW (or delegate), prior to work 
commencing. 

Reason: To meet legislative requirements. 

Advice 

Section 148 of the Heritage Act 1977 (the Act), allows people authorised by the 
Minister to enter and inspect, for the purposes of the Act, with respect to buildings, 
works, relics, moveable objects, places or items that is or contains an item of 
environmental heritage. Reasonable notice must be given for the inspection. 

Right of Appeal 

If you are dissatisfied with this determination, section 70A of the Act gives you the right 
of appeal to the Land and Environment Court. 

END OF GENERAL TERMS OF APPROVAL 

Draft Conditions of Development Consent 

General 

(1) The development shall be implemented generally in accordance with the details 
set out on the plan/drawing and supporting documents endorsed by Council as 
10.2020.101.1 dated xx/xx/xxxx except as amended by the following conditions: 
(g005.doc) 

(2) The development shall be completed in accordance with the approved colour 
schedule shown on the approved Materials Schedule plan. (g014.doc) 

(3) No development/work is to take place until a Construction Certificate has been 
issued for the development and the necessary conditions of development consent 
satisfied to enable issue of a Construction Certificate. (g030.doc) 

(4) The staircase must not be used by the general public and development must not 
be occupied until such time as all conditions of this Development Consent are met 
or unless other satisfactory arrangements are made with the Principal Certifying 
Authority. (g040.doc) 

(5) The developer shall not carry out any work other than emergency procedures to 
control dust or sediment-laden runoff outside the normal working hours, namely, 
7.00am to 5.00pm, Monday to Friday and 8.00am to 1.00pm Saturday, without 
the prior written approval of the Principal Certifying Authority.  Any request to 
vary these hours shall be submitted to the Principal Certifying Authority in writing 
detailing: 

a The variation in hours required. 

b The reason for that variation. 

c The type of work and machinery to be used.  (g165.doc) 
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Contributions 

(1)  A contribution under Section 7.12 of the Environmental Planning and 
Assessment Act 1979 (as amended) and Kiama Council's Section 94A (Indirect 
Contributions) Plan shall be paid to Council prior to the issuing of a 
Construction Certificate.  The total contribution required for the development 
is $4,490.00.  

The amount of the contribution shown on the development consent will be 
indexed to the time of payment in the following manner: 

Contribution (at time of payment)  =  C x CPIP 

                                                              CPIc 

Where: 

C = The original contribution amount as shown in the development 
consent. 

CPIP = The Consumer Price Index: All Groups Index for Sydney as published 
by the Australian Bureau of Statistics and which applied at the time of 
payment. 

CPIc = The Consumer Price Index: All Groups Index for Sydney as published 
by the Australian Bureau of Statistics and which applied at the time of 
issue of the development consent.  (po001.doc) 

Heritage 

(1)  All Aboriginal objects and places are protected under the NPW Act. It is an 
offence to knowingly disturb an Aboriginal site without a consent permit issued 
by the Department of Planning, Industry and Environment (DPIE) [formerly the 
Office of Environment and Heritage] .Should any Aboriginal objects be 
encountered during works outlined in this document, works must cease in the 
vicinity and the find should not be moved until assessed by a qualified 
archaeologist. If the find is determined to be an Aboriginal object the 
archaeologist will provide further recommendations. These may include notifying 
the DPIE and Aboriginal stakeholders. 

(2)  Aboriginal ancestral remains may be found in a variety of landscapes in NSW, 
including middens and sandy or soft sedimentary soils. If any suspected human 
remains are discovered during any activity the developer must: 

 Immediately cease all work at that location and not further move or disturb 
the remains. 

 Notify the NSW Police and DPIE’s Environmental Line on 131 555 as soon 
as practicable and provide details of the remains and their location. 

 Not recommence work at that location unless authorised in writing by NSW 
Police and DPIE. 
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(3)  An archaeologist should be present to undertaken monitoring of all vegetation 
clearance on the quarry floor prior to the commencement of construction to 
confirm that no archaeological features are present beneath the thick vegetation. 

Vegetation Management 

(1)   A Vegetation Management Plan (VMP) is to be developed to assist in the 
recovery of native vegetation, compensate for the loss of vegetation as a result 
of the clearing for the development and restore native vegetation disturbed by 
the construction of the staircase. The VMP is to include the development site and 
is to extend to include the rock platform/intertidal/terrestrial ecotone. 

The VMP should include effective action to promote the colonisation and long-
term viability of saltmarsh species that, at present, are in poor condition due to 
distribution within their upper limit of inundation and competition by the highly 
invasive Juncus acutus. 

The VMP is to be developed by a suitably qualified person and is to be approved 
by the accredited certifying authority prior to issue of the Construction Certificate.  

Prior to Commencement of Works 

(1) A suitably qualified person shall prepare a Construction Environmental 
Management Plan (CEMP) for approval of the Principal Certifying Authority prior 
to any works commencing on site. The CEMP shall include, but not be limited to, 
the following items: 

 timing and duration of works; 

 location of work sites offices, compounds, stockpiles and refuelling areas; 

 a description of the site and surrounds and location of environmentally 
sensitive areas; 

 description of the impacts associated with the construction; activities and 
control measures; 

 legislative requirements; 

 on-site staff structure and responsibility; 

 staff training, awareness and competency requirements; 

 emergency planning and response; 

 unexpected finds protocol; 

 security measures; 

 auditing and monitoring; and 

 the supplementary plans: 

 Soil and Water Management Plan;  

 Noise and Vibration Management Plan; 

 Air Quality (Dust Control) Management Plan; 
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 Waste Management Plan; and 

 Traffic Management Plan. 

The developer shall ensure that all construction work associated with the 
development is carried out in accordance with the approved Construction 
Environmental Management Plan (CEMP) and any variations are approved by 
the Principal Certifying Authority.  A copy of the approved CEMP shall be kept 
on site at all times. A copy of the approved CEMP and any variations shall be 
submitted to Council within five business days of approval. 

(2) Under the provisions of the Act, work may not commence on the development 
until the following is carried out: 

a Detailed plans and specifications of the building must be endorsed with a 
Construction Certificate by Council or an Accredited Certifier; and 

b You must appoint a Principal Certifying Authority (can be either Council or 
an Accredited Certifier); and 

c You must notify the Council of the appointment; and 

d You must give at least two (2) days’ notice to Council of your intention to 
commence work. 

You will find attached an application form for a Construction Certificate.  Should 
you require Council to issue this Certificate you should complete this application 
and forward it, together with plans and specifications, to Council for approval. 

You will find attached a form for the “Notice of Commencement of Building Work 
and Appointment of Principal Certifying Authority”, which you are required to 
submit to Council at the appropriate time and at least two (2) days prior to the 
commencement of work. 

Should you appoint Council as the Principal Certifying Authority, relevant 
inspection fees will be required to be paid at the time of lodgement of this form. 

(pt020.doc) 

(3) Under the provisions of the Act, work may not commence on the development 
until the following is carried out: 

a Detailed plans and specifications of the building must be endorsed with a 
Construction Certificate by Council or an Accredited Certifier; and 

b You must appoint a Principal Certifying Authority (can be either Council or 
an Accredited Certifier); and 

c You must notify the Council of the appointment; and 

d You must give at least two (2) days’ notice to Council of your intention to 
commence work. 

You will find attached a form for the “Notice of Commencement of Building Work 
and Appointment of Principal Certifying Authority”, which you are required to 
submit to Council at the appropriate time and at least two (2) days prior to the 
commencement of work. 
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Should you appoint Council as the Principal Certifying Authority, relevant 
inspection fees will be required to be paid at the time of lodgement of this form. 

(pt030.doc) 

(4) A sign must be erected in a prominent position on any site on which building work, 
subdivision work or demolition work is being carried out: 

a Showing the name, address and telephone number of the Principal Certifying 
Authority for the work; 

b Showing the name of the principal contractor (if any) for any building work 
and a telephone number on which that person may be contacted outside 
working hours; and 

c Stating that unauthorised entry to the work site is prohibited. 

Note:  Any such sign is to be maintained while the building work, subdivision work 
or demolition work is being carried out, but must be removed when the work has 
been completed.  The sign will be provided by the nominated Principal Certifying 
Authority for the relevant fee. (pt060.doc) 

(5) No building work is to commence until details prepared by a practising structural 
engineer have been submitted to and accepted by the Principal Certifying 
Authority for any reinforced concrete slabs, footings or structural steel. (pt062.doc) 

(6) The applicant shall submit engineer’s details of the foundation based on 
geotechnical advice prepared by a suitably qualified geotechnical engineer.  
Such detail/advice is to be provided prior to the issue of a Construction 
Certificate. (pt070.doc) 

Civil Engineering Design 

(1)   The applicant shall submit details of all civil engineering and structural engineering 
works, on engineering drawings prepared and certified by a registered civil and/or 
structural engineer, to the accredited Certifying Authority for approval prior to the 
issue of the Construction Certificate. 

(2)  The structural design and layout of the staircase shall be consistent with the 
Detailed Design – Design Report – Version 3 – August 2020 prepared by 
INDESCO. 

Erosion and Sedimentation Controls/Soil and Water Management 

(1) All practical measures must be taken to ensure erosion and subsequent 
sediment movement off-site does not occur.  In particular: 

a A silt fence or equivalent must be provided downhill from the cut and fill 
area (or any other disturbed area).  Such fence must be regularly inspected 
and cleaned out and/or repaired as is necessary, and all collected silt must 
be disposed of in accordance with Council's Sedimentation Control Policy. 

b Unnecessary disturbance of the site (eg; excessive vehicular access) must 
not occur. 

c All cuts and fills must be stabilised or revegetated as soon as possible after 
the completion of site earthworks. 
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d All the above requirements must be in place for the duration of the 
construction works. (esc005.doc) 

(2) The developer shall submit to the Principal Certifying Authority for approval prior 
to the issue of the construction certificate for the development, a detailed Erosion 
and Sedimentation Control Plan (ESCP) applying to the whole development site 
designed in accordance with the requirements of Managing Urban Stormwater: 
Soils and Construction Volume 1 (Landcom 2004) and Managing Urban 
Stormwater: Soils and Construction Volume 2 (Department of Environment and 
Climate Change 2007).  The ESCP shall consider the following, but not be limited 
to: 

a Minimise the extent of exposed areas at any time. 

b Placement of temporary fill to fabric barriers down slope of exposed areas. 

c Diverting surface run-off from upstream works as necessary to minimise to 
sediment pick-up. 

d Provide temporary slope drainage as appropriate to avoid scour of 
embankments. 

e Covering of stockpiles. 

f Early installation of landscaping and water quality controls. 

g Revegetation/resetting disturbed areas. 

h Filtration of stormwater inlets and outlets. 

All works on the site must be in accordance with the approved ESCP for the full 
duration of construction works and must provide an overall site detail.  For staged 
development an ESCP shall be provided for each stage of the development.  
(esc015.doc) 

(3) The developer shall ensure that sediment-laden runoff from the site is controlled 
at all times subsequent to commencement of construction works.  Sediment 
control measures must be maintained at all times and checked for adequacy at 
the conclusion of each day's work. (esc020.doc) 

Site Facilities 

(1) An appropriate temporary toilet facility shall be provided on site, located inside 
the property boundaries, prior to commencement of works.  The temporary toilet 
shall be maintained in a clean/sanitary condition at all times. (sf010.doc) 

(2) During construction the applicant shall provide, inside the property boundaries a 
suitable waste container for the disposal of all papers, plastics and other light 
weight materials. (sf015.doc) 

(3) A sign must be erected in a prominent position on the premises on which the 
erection or demolition of a building is being carried out: 

a Stating that unauthorised entry to the premises is prohibited; and 

b Showing the name of the builder or other person in control of the worksite 
and a telephone number at which the builder or other person may be 
contacted outside working hours.  
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Any such sign is to be removed when the erection or demolition of the building 
has been completed. (sf020.doc) 

Inspections 

(1) The building work shall be inspected at critical and other stages as required by 
the Principal Certifying Authority for the development. 

NOTE: Should you choose Council to be your Principal Certifying Authority for 
this development you will be advised of the required building inspections and 
applicable fees at the time of that appointment. (bu015.doc) 

Building Construction 

(1) All building work must be carried out in accordance with the requirements of the 
Building Code of Australia. (bu010.doc) 

(2) The roadway, footpath or Council reserve shall not be used to store building 
material without the prior approval of Council. (bu086.doc) 

(3) All excavations and backfilling must be executed safely in accordance with 
appropriate professional standards. (bu090.doc) 

(4) All excavations must be properly guarded and protected to prevent them from 
being dangerous to life or property. (bu095.doc) 

(5) Construction and demolition work, delivery of materials and plant, etc shall only 
take place between the following hours; 

Monday to Friday - 7.00 am to 5.00 pm 

Saturdays   - 8.00 am to 1.00 pm 

No construction work is to take place on Sundays or Public Holidays. (bu151.doc) 

(6) All structural and civil works shall be supervised by a registered civil and/or 
structural engineer. 

(7)  All earthworks shall be supervised by a registered geotechnical engineer. 

(8) The Waste Management Plan shall be strictly adhered to at all stages during the 
demolition, construction and/or subdivision work.  All waste nominated for 
disposal must be disposed of at a licensed landfill facility.  All waste nominated 
for recycling must be reused or recycled. (bu153.doc) 

Landscaping Works 

(1) All landscape areas shown on the approved landscape plans (drawing numbers 
L300, L301, L302, L303, L600, L601 – all revision D) or otherwise required under 
the conditions of this consent, shall be landscaped and maintained in accordance 
with the approved plans and conditions. (lw015.doc) 

(2) The landscaping shall be maintained actively and regularly for a period of 26 
weeks commencing from the date of issue of the Occupation Certificate. (lw020.doc) 

(3) At the end of the 26 week landscape maintenance period and after any defects 
that occurred during that period have been corrected, a final Compliance 
Certificate shall be provided from a suitably qualified landscape professional 
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stating that all landscape works have been completed and maintained in 
accordance with the approved landscape plans and the conditions of this 
development consent. (lw035.doc) 

(4) Prior to issue of the Occupation Certificate the developer shall provide a 
Compliance Certificate from a suitably qualified landscape professional or 
Council’s Landscape Officer stating that all landscape works have been 
completed in accordance with the approved landscape plans and the conditions 
of the development consent. (lw170.doc) 

Prior to Occupation 

(1) A certified Works-As-Executed (WAE) drawing for all works shall be submitted to 
the Principal Certifying Authority (PCA) prior to the issue of any Occupation 
Certificate (OC). The WAE drawing shall be signed by a Registered Surveyor.  
The WAE drawing shall show in red all changes to the approved Construction 
Certificate (CC) drawings and finished levels. The PCA shall not issue the OC if 
any changes to the approved CC design will cause an adverse impact on 
adjoining lands. 

(2) Certification from a registered civil and/or structural engineer verifying that the 
constructed works meets with the approved design shall be submitted to the 
Principal Certifying Authority prior to the issue of an Occupation Certificate. 

(3) The completed Waste Management Compliance Sheet (Appendix 1C) shall be 
submitted to and approved by Council prior to issue of the Final Occupation 
Certificate. 

Supporting documentation (dockets/receipts) verifying recycling and disposal 
shall be attached to the Compliance Sheet. (po002.doc) 

(4) The whole or part of the building must not be occupied unless an Occupation 
Certificate has been issued in relation to the building or part in accordance with 
Section 6.9 of the Environmental Planning and Assessment Act 1979. 

NOTE:  A Fire Safety Certificate must be provided in accordance with the 
Environmental Planning and Assessment Regulations 2000 prior to the issue of 
an Occupation Certificate excepting Class 1(a), 10(a) & 10(b) structures. (po005.doc) 
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12.5 10.2019.213.1 - Lot 1 DP 740414 - 10 Manning Street, Kiama – Alterations 
to upper storey and construction of additional storey (residential) atop of 
the existing commercial building 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

This report reviews Development Application No 10.2019.213.1 which involves 
alterations to the existing building and the construction of an additional storey to create 
a shop top housing unit. 

The report recommends that Council approve Development Application No 
10.2019.213.1 as the proposal is: 

 Permissible in the B2 Local Centre and complies with the zone objectives but is 
inconsistent with the relevant development standards of the Kiama Local 
Environment Plan 2011 (LEP), clause 4.3 building height limit and clause 4.4 
floor space ratio; and 

 generally consistent with the requirements of Kiama Development Control Plan 
2012 (DCP). 

Requests to vary this LEP development standard have been received. 

Finance 

N/A 

Policy 

N/A 

Consultation (Internal) 

Please refer to the “Internal Referrals” section in this report. 

Communication/Community Engagement 

Required:   Yes (newspaper advertisement and letter notification) 

Notification Period:  14 days from 08/01/2020 to 22/01/2020, and 

   14 days from 09/11/2020 to 23/03/2020. 

Submissions: One (1) submission from each notification period, from the same 

individual. 
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Attachments 

1 10.2019.213.1 - Plans⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council approve Development application 10.2019.213.1 under Section 4.16 of 
the Environmental Planning and Assessment Act 1979, subject to conditions at the 
end of this report. 

 

BACKGROUND 

The property is described as Lot 1 DP 740414, which is located at 10 Manning Street, 
Kiama. 

The overall site measures 185.6m2 and is rectangular in shape. The site currently 
contains a Class 5 and Class 6 building. The restaurant Hanoi on Manning currently 
occupies the ground floor of the existing building.  

The subject property adjoins Manning Street to the north-west and is bounded by 
commercial land containing principally offices and businesses to the north-east and 
south-west. The Brighton Harbourside retirement complex is situated on adjacent land 
to the east.  

The site is zoned B2 Local Centre under Kiama LEP 2011. 

The site contains no vegetation and slopes gently from the south downward to the 
north.  

 

Figure 1 – Locality plan (↑N) 
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The site drains to the public road (Manning Street). 

Pedestrian access to the property is obtained from Manning Street, while vehicular 
access to the property is obtained from Terralong Street via a right of carriageway in 
favour of the property over adjoining Pt 4 DP 69384. 

The site is serviced by water, sewer, electricity and telecommunications. 

The site is subject to the following constraints: 

 State registered and Local listed heritage items indicated in Kiama LEP 2011 
on neighbouring land, these being item I110 Commercial Banking Company of 
Sydney (former) at 18 Manning Street and item I150 Kiama Post Office at 24 
Terralong Street. 

 

 

Figure 2 – Locality photograph (2019/20 View) (↑N) 
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Figure 3 – Site photograph (2019/20 View) (↑N) 

Background 

The development application history is as follows: 

DA No. Description Lodgement Determined Decision 

10.2001.202.3 Demolition of building 
and erection of offices 

29/02/2008 18/03/2008 Approved 

10.2008.282.1 Shop fit out and 
advertising signs 
(Hanoi on Manning) 

08/10/2008 16/01/2009 Approved 

10.2010.266.1 Two advertising signs 
and internal alterations 
to existing commercial 
building (first floor) 

23/09/2010 02/11/2010 Approved 

The current proposal does not undermine existing approvals. Should the development 
be approved it will render the development consent issued in respect of DA 
10.2010.266.1 redundant as the first floor use and layout will be superseded by the 
proposed shop top housing. 
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Description of the Proposed Development 

The proposal involves building alterations including construction of an additional storey 
to create a two-storey, two-bedroom shop top housing unit within a three-storey 
building above the existing ground floor commercial premises. 

The ground floor of the existing building is occupied by the Hanoi on Manning 
restaurant, along with 2 onsite car parking spaces at the rear of the restaurant. It is 
proposed to alter the ground floor by creating new bin storage rooms at the rear of the 
restaurant and repositioning the existing unisex disable toilet forward toward Manning 
Street. The area vacated by the toilet is to be occupied by a proposed lift. 

The existing first floor commercial space is proposed to be reconfigured and changed 
to the new residential use with an additional storey added to create an overall three-
storey building. The three floors will comprise of the ground floor restaurant and a two-
storey shop top housing unit.  

The proposed first floor alterations, to create the lower floor level of the shop top 
housing unit, involves the creation of two bedrooms, each with ensuite and a balcony. 
Proposed bedroom 2 faces Manning Street and the proposed main bedroom faces the 
rear of the site. A laundry is proposed within the main bedroom ensuite. 

The proposed third storey addition, creating the top level of the 2-storey shop top 
housing unit, consists of a living area opening onto a balcony facing Manning Street 
and an open plan kitchen and dining area opening onto a balcony facing the rear of 
the site. A bathroom room is also located on this level. 

The proposed development also involves the use of the roof as a roof top terrace, 
including service space accommodating air conditioning units. 

Access to the proposed shop top housing unit is proposed by way of the existing stairs 
from Manning Street, as well as by the proposed lift from the car parking space at the 
rear of the restaurant. 

The proposed shop top housing unit has a gross floor area of 186m2, as identified by 
the applicant. This figure is generally consistent with Council’s calculations using 
Trapeze software. 

The existing 2 onsite car parking spaces are proposed to be split between the uses, 
with one space allocated to the ground floor use (restaurant – as part of the lease 
agreement) and the other space allocated to the shop top housing unit. 

The car parking spaces are accessed from Terralong Street via a registered right of 
carriageway in favour of the property over adjoining Pt 4 DP 69384. 

The proposed shop top house has a balcony off-of each bedroom on the first floor, a 
balcony off-of the living area and the dining area on the second floor, as well as a roof 
top terrace for private open space. 

Separate waste storage for the existing commercial premises and the proposed shop 
top dwelling is proposed on-site adjacent to the existing car parking spaces, with 
collection to occur from Terralong Street. 

The proposal is shown in Figures 4 - 10 below: 
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Figure 4 – Site plan 

 

Figure 5 – North west elevation (Manning Street view) 
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Figure 6 – South west elevation 

Figure 7 – North east elevation 
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Figure 8 – South east elevation (rear view) 

Figure 9 – Exterior colours and materials 
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Figure 10 – 3D Elevations (NB: Superseded plan – rooftop front balustrade since removed, as 
clouded in Figures 5 – 7 above) 

Section 4.15 Assessment 

The proposed development has been assessed in accordance with Section 4.15 of 
the Environmental Planning and Assessment Act 1979 (as amended) and the following 
matters are considered relevant: 

Relevant Environmental Planning Instruments 

State Environmental Planning Policy (Coastal Management) 2018 

The 'coastal zone' is defined in the Coastal Management Act 2016 as four coastal 
management areas comprising: Coastal Wetlands and Littoral Rainforests Area; 
Coastal Environment Area; Coastal Use Area; and Coastal Vulnerability Area. 

The proposed development is within the mapped Coastal Environment Area and 
Coastal Use Area. 

In the Coastal Use Area, the focus is on ensuring appropriate urban development for 
coastal areas, taking into account urban design issues such and maintaining scenic 
qualities, visual amenity and aboriginal cultural heritage and places. 

Under Section 13(1), development consent must not be granted to development on 
land that is within the ‘coastal environment area’ unless the consent authority has 
considered whether the proposed development is likely to cause an adverse impact 
on the following: 

(a) the integrity and resilience of the biophysical, hydrological (surface and 
groundwater) and ecological environment; 
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(b) coastal environmental values and natural coastal processes; 

(c) the water quality of the marine estate (within the meaning of the Marine Estate 
Management Act 2014), in particular, the cumulative impacts of the proposed 
development on any of the sensitive coastal lakes identified in Schedule 1; 

(d) marine vegetation, native vegetation and fauna and their habitats, undeveloped 
headlands and rock platforms; 

(e) existing public open space and safe access to and along the foreshore, beach, 
headland or rock platform for members of the public, including persons with a 
disability; 

(f) Aboriginal cultural heritage, practices and places; 

(g) The use of the surf zone. 

Additionally, under Section 13(2), development consent must not be granted to 
development on land to which this clause applies unless the consent authority is 
satisfied that: 

(a) the development is designed, sited and will be managed to avoid an adverse 
impact referred to in sub-clause (1), or 

(b) if that impact cannot be reasonably avoided - the development is designed, sited 
and will be managed to minimise that impact, or  

(c) if that impact cannot be minimised - the development will be managed to mitigate 
that impact. 

Comment 

The proposed development will not have any likely adverse impact in terms of marine 
environment, Aboriginal cultural heritage, or foreshore access. The development is 
considered acceptable under Section 13(1) & (2) of the SEPP. 

Under Section 14(1), development consent must not be granted to development on 
land that is within the ‘coastal use area’ unless the consent authority: 

(a) has considered whether the proposed development is likely to cause an adverse 
impact on the following: 

(i) existing, safe access to and along the foreshore, beach, headland or rock 
platform for members of the public, including persons with a disability; 

(ii) overshadowing, wind funnelling and the loss of views from public places to 
foreshores; 

(iii) the visual amenity and scenic qualities of the coast, including coastal 
headlands; 

(iv) Aboriginal cultural heritage, practices and places; 

(v) cultural and built environment heritage, and 

(b) is satisfied that: 
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(i) the development is designed, sited and will be managed to avoid an 
adverse impact referred to in paragraph (a), or 

(ii) if that impact cannot be reasonably avoided - the development is designed, 
sited and will be managed to minimise that impact, or 

(iii) if that impact cannot be minimised - the development will be managed to 
mitigate that impact, and 

(c) has taken into account the surrounding coastal and built environment, and the 
bulk, scale and size of the proposed development. 

Comment 

The proposed development does not result in wind funneling or unacceptable 
overshadowing impact, does not impact foreshore access and has an acceptable 
impact in terms of built heritage. The development is considered acceptable under 
Section 14(1) of the SEPP.  

State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 

A BASIX Certificate (A332028) was lodged for the new dwelling with the application, 
which demonstrates that the dwelling has been designed in accordance with BASIX. 

State Environmental Planning Policy No 55 - Remediation of Land 

Clause 7 of the SEPP No 55 requires Council to consider whether the land is 
contaminated and if it is contaminated if remediation works are required.  Council is 
unaware of any historic land use that would deem the site unsuitable for the proposed 
development, therefore the land is considered suitable for the proposed use.  

State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

Clause 9 and 10 of the SEPP (Vegetation in Non-Rural Areas) 2017 outlines that 
consent is required for the clearing of certain vegetation in non-rural areas. Council’s 
Development Control Plan (DCP) 2012 outlines that certain trees can be removed 
without requiring consent. No trees are proposed to be removed as part of this 
development. 

Kiama Local Environmental Plan 2011 

Clause 2.3 Zone objectives and Land Use Table 

The subject land is zoned B2 Local Centre under Kiama LEP 2011. The proposal is 
defined as ‘shop top housing’ under the provisions of the LEP 2011, which are 
permitted with consent in the B2 Local Centre zone. 

“Shop top housing” is defined under Kiama LEP 2011 to mean, “one or more dwellings 
located above ground floor retail premises or business premises.” 

In this instance, the “ground floor” of the proposed development includes 
retail/business premises (fronting Manning Street), currently being the ‘Hanoi on 
Manning’ restaurant. The proposed residential unit is situated on Level 1 & 2 of the 
proposal, above the ground floor business premises, which satisfies the definition.  
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The consent authority must have regard to the objectives for development in a zone 
when determining a development application in respect of land within the zone. The 
zone B2 objectives are: 

 To provide a range of retail, business, entertainment and community uses that 
serve the needs of people who live in, work in and visit the local area. 

 To encourage employment opportunities in accessible locations. 

 To maximise public transport patronage and encourage walking and cycling. 

As the proposal will provide housing for people to live in the town centre with direct 
access to retail, business, entertainment and community uses, as well as employment 
and public transport, the development is considered to be consistent with the zone 
objectives. 

Specific clauses requiring consideration: 

Clause 4.3 Height of Buildings 

Clause 4.3 requires that the height of the building does not exceed the maximum 
height shown on the Height of Buildings Map. The height of building map identifies 
that a maximum building height of 11m applies to the site. The proposed dual 
occupancy will have a maximum height of 11.8m above existing ground level and as 
such does not comply. 

This matter is discussed below under Clause 4.6, part a) Proposed Exception – Clause 
4.3 building height. 

Clause 4.4 Floor Space Ratio 

Clause 4.4 requires that the floor space ratio does not exceed the maximum floor 
space ratio shown for land on the Floor Space Ratio (FSR) map. The FSR map of 
Kiama LEP 2011 identifies that a maximum floor space ratio of 1.5:1 applies to the 
site. The gross floor area of the proposed development identified by the applicant is 
296.6m2. Council’s calculations using Trapeze software yielded similar figures. 

Based on a GFA of 296.6m2 the proposed development, as put by the applicant, has 
a FSR of 1.598:1 (approximately 1.6:1) with the site and as such does not comply. 

This matter is discussed below under Clause 4.6, part b) Proposed Exception – Clause 
4.4 floor space ratio. 

Clause 4.6 Exceptions to Development Standards 

Clause 4.6 of Kiama LEP 2011 is a provision that provides for a process to consider 
exceptions to development standards under Kiama LEP 2011. 

The objectives of Clause 4.6 of LEP 2011 are:  

a) to provide an appropriate degree of flexibility in applying certain development 
standards to particular development,   

b) to achieve better outcomes for and from development by allowing flexibility in 
particular circumstances.  
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Clause 4.6(2) of LEP 2011 enables development consent to be granted for 
development even though the development would contravene a development 
standard imposed by the LEP.   

Clause 4.6(3) of LEP 2011 stipulates that development consent must not be granted 
for development that contravenes a development standard unless the consent 
authority has considered a written request from the applicant that seeks to justify the 
contravention of the development standard demonstrating that:  

a) compliance with the development standard is unreasonable or unnecessary in 
the circumstances of the case, and  

b) there are sufficient environmental planning grounds to justify contravening the 
development standard. 

Clause 4.6 Case Law (Tests)  

Several key Land and Environment Court (NSW LEC) judgements and planning 
principles established by Commissioners have recently refined the manner in which 
variations to development standards are required to be established and considered 
before a variation may be granted.  

The following section addresses the central case law principles arising from the Land 
and Environment Court decisions of: 

a) Winten v North Sydney Council  

b) Wehbe V Pittwater Council [2007] NSW LEC 827  

c) Four2Five Pty Ltd v Ashfield Council [2015] NSW LEC, and 

d) Initial Action Pty Ltd v Woollahra Municipal Council [2018] NSWLEC 118, and 

e) Al Maha Pty Ltd v Huajun Investments Pty Ltd [2018] NSWCA 245  

Overall, the outcomes of these recent case law decisions highlight that the lodging of 
a written request under clause 4.6 of the LEP is not a mere formality but instead must 
culminate in a carefully crafted and complete document that steps through the relevant 
requirements with great care and expounds a high quality and soundly reasoned 
planning argument.  

In order for Council to have power (jurisdiction) to grant development consent to the 
applicant’s proposed development, Council must validly uphold the written request 
under cl. 4.6 of the LEP to compliance with the specified development standard(s).  

In other words, upholding the written request is an essential precondition (analogous 
to a ‘jurisdictional fact’ situation) which must be satisfied before the proposed 
development can be approved on a consideration of the merits.  

It is the written request itself that seeks to justify one or more specified contraventions 
by demonstrating the relevant matters is not in itself a necessary pre-condition. 
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In the event that Council was to purport to uphold a written request under cl. 4.6 of the 
LEP in circumstances where no reasonable consent authority, properly acting within 
the ‘four corners’ of its powers, could have upheld the particular objection/request, 
Council would be making a jurisdictional error that would result in the development 
consent purportedly granted being annulled (invalidated). 

Even though the onus is on the applicant to show that compliance with one or more 
specified development standards would be ‘unreasonable or unnecessary’ in the 
particular circumstances of the case, the consent authority must ensure, as a matter 
of jurisdiction, that it has before it a written request under cl. 4.6 of the LEP that is 
legally capable of being upheld before the consent authority proceeds to make a 
decision that the proposed development can be approved on a consideration of the 
merits. 

In this instance, the applicant has sought exception to two development standards, 
being a) clause 4.3 building height limit development standard, and b) Clause 4.4 floor 
space ratio development standard. Each proposed exception is addressed 
individually: 

a)  Proposed Exception – Clause 4.3 building height 

The site is subject to an 11m building height limit prescribed by Clause 4.3 of Kiama 
LEP 2011. The proposed development has a maximum building height of 11.8m above 
existing ground level, representing a departure to this development standard of 
approximately 7.27%. 

Accordingly, the applicant has provided a written clause 4.6 exception request to justify 
varying the maximum building height (see attached) development standard of clause 
4.3. 

The applicant’s request for exception to the development standard concludes with the 
following paragraph: 

“Development standards are provided as a means of achieving planning outcomes for 
an individual development, site or area.  

The building height control is considered appropriate to the context and circumstances 
of the site and does not result in a scale of development that is unsympathetic with the 
existing or intended future character of this commercial neighbourhood of the Kiama 
LGA.  

A development strictly complying with the numerical standard would not discernibly 
alter the scale of the building or improve the amenity of adjoining neighbours or the 
public domain. On the contrary, if the building height was reduced by, for instance 
removing the plant room roof, this may result in an increase of noise, this being an 
undesirable environmental outcome and contrary to the LEP objectives. 

It should be noted that the current design has been closely informed by the 
consultative process between the applicant and their relative experts in order to 
address certain site constraints; the minor breach of height is a consequence of this 
collaborative approach and should be supported in order to promote and encourage 
superior design outcomes.  
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The original design has been modified during the development assessment process 
in response to Council’s various design issues, with the result that the amended 
proposal has reduced the numerical height non-compliance to lessen potential visual 
impacts upon streetscape. 

This submission satisfies the provisions of cl. 4.6 of the Kiama LEP as it has been 
demonstrated that compliance with the building height development standard is both 
unnecessary and unreasonable in the circumstances of this case and there are 
sufficient planning grounds to justify contravening the standard.” 

Assessment of Variation  

Clause 4.6 (Exceptions to development standards) of Kiama LEP 2011 enables 
exceptions to development standards including building height. 

1. Is the planning control in question a development standard?  

 Is the control a development standard, or a guideline? 

 What is the zoning of the land?  

 What are the objectives of the zone?  

 Under what clause is the development standard listed?  

 What are the objectives of the development standard?  

Comment 

The expression ‘development standards’ is defined in section 4(1) of the 
Environmental Planning and Assessment Act as follows:  

‘development standards’ means provisions of an environmental planning instrument 
or the regulations in relation to the carrying out of development, being provisions by 
or under which requirements are specified or standards are fixed in respect of any 
aspect of that development, including, but without limiting the generality of the 
foregoing, requirements or standards in respect of:  

(a) the area, shape or frontage of any land, the dimensions of any land, buildings or 
works, or the distance of any land, building or work from any specified point,  

(b) the proportion or percentage of the area of a site which a building or work may 
occupy,  

(c) the character, location, siting, bulk, scale, shape, size, height, density, design or 
external appearance of a building or work,  

(d) the cubic content or floor space of a building,  

(e) the intensity or density of the use of any land, building or work,  

(f) the provision of public access, open space, landscaped space, tree planting or 
other treatment for the conservation, protection or enhancement of the 
environment,  

(g) the provision of facilities for the standing, movement, parking, servicing, 
manoeuvring, loading or unloading of vehicles,  
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(h) the volume, nature and type of traffic generated by the development,  

(i) road patterns,  

(j) drainage,  

(k) the carrying out of earthworks,  

(l) the effects of development on patterns of wind, sunlight, daylight or shadows,  

(m) the provision of services, facilities and amenities demanded by development,  

(n) the emission of pollution and means for its prevention or control or mitigation, 
and  

(o) such other matters as may be prescribed.  

The key elements of a development standard are as follows: 

i. It must be a provision of an EPI or the regulations made under the Environmental 
Planning and Assessment Act (thus excluding, among other things, a DCP).  

ii. The provision must be one ‘in relation to’ the carrying out of development.  

iii. The provision must be one by or under which one or more requirements are 
specified, or one or more standards are fixed, in respect of any aspect of that 
development. 

In this regard, the maximum building height requirement pursuant to cl. 4.3 is a 
development standard as it prescribes a maximum building height numeric standard 
for development. 

2. What is the development standard being varied? 

 Is the development standard a performance based control? 

 What is the numeric value of the development standard?   

 What is the proposed numeric value of the development standard?   

 What is the percentage variation (extent of variation)?  

Comment 

The development standard proposed to be varied within the application is the building 
height limit under clause 4.3 of the LEP. 

The site is subject to an 11m building height limit. The proposed development has a 
maximum building height of 11.8m above existing ground level, representing a 
departure to this development standard of approximately 7.27% (extent of variation). 

The 800mm height breach as identified occurs at the skillion roof over the rooftop plant 
and equipment room adjacent to the southern wall. The applicant acknowledges that 
a height breach also occurs in relation to two other building elements, these being a 
220mm height breach caused by part of the balustrade on the rooftop terrace, and a 
156mm height breach brought about with skylight roof of the interior lightwell. 

The extent of the height limit breaches is evident in the Sections below: 



ORDINARY MEETING    15 DECEMBER 2020 

Report of the Director Environmental Services 

12.5 10.2019.213.1 - Lot 1 DP 740414 - 10 Manning Street, Kiama – Alterations 
to upper storey and construction of additional storey (residential) atop of the 
existing commercial building (cont) 

Kiama Municipal Council Page 318 

It
e

m
 1

2
.5

  

 

Figure 11 – Section AA – Note dashed 11m building height limit line 

 

Figure 12 – Section BB showing 11m building height limit line 
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3. Is compliance unreasonable or unnecessary in the circumstances of the case? 

 Is the planning control in question a development standard?  

 What is the underlying object or purpose of the standard?  

 Is the underlying objective or purpose of the standard not relevant to the 
development thereby making compliance with any such development 
standard unnecessary?  

 Would the proposal, despite numerical non-compliance be consistent with 
the relevant environmental or planning objectives? 

 Would the underlying objective or purpose be defeated or thwarted were 
compliance required, making compliance with any such development 
standard unreasonable? 

 Is the "zoning of particular land" unreasonable or inappropriate so that a 
development standard appropriate for that zoning was also unreasonable 
and unnecessary (as it applied to that land) so that consequently 
compliance with that development standard is unnecessary and 
unreasonable? 

 Has Council by its own actions, abandoned or destroyed the development 
standard, by granting consent that departs from the standard, making 
compliance with the development standard by others both unnecessary and 
unreasonable? 

 Whether the environmental planning grounds to contravene the standard 
have in fact been demonstrated? 

 Is the objection well founded? 

The applicant argues that the “proposal remains consistent with the objectives of the 
building height standard outlined in subclause 4.3 despite the numerical non-
compliance.” In addressing this the applicant acknowledges the objectives of the 
development standard and, in response to each objective ((a), (b) & (c) below), argues 
the following:  

“(a)  to ensure future development is in keeping with the desired scale and character 
of the street and local area, 

The proposed alterations and additions are to a building which lies within 
proximity to several heritage items and thus requires careful consideration to 
ensure that the new works do not result in a structure that dominates the built 
form of the heritage items nor the streetscape of Manning Street. Accordingly, 
the design has been closely informed and guided by a comprehensive ‘Heritage 
Impact Assessment’ specifically to address the site opportunities and constraints 
and to pay due respect to the surrounding neighbourhood. 

The modest breach in the overall building height results from structures that are 
set well back (now 9.2 m on the amended plan set) from the building façade and 
thus do not present directly to the public viewpoint at street level. 
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The building height and general bulk and scale has been assessed by the 
project’s heritage consultant as being appropriate and of negligible impact. 

(b)  to allow reasonable daylight access to all developments and the public domain. 

There is no additional impact upon the nearest neighbour in terms of 
overshadowing, and no impact upon the public domain. There is no loss of 
privacy for the nearest affected neighbour that results from the breach in roof 
height. 

(c) to ensure that the height of buildings on or in the vicinity of a heritage item or 
within a heritage conservation area respect heritage significance. 

The relationship of the proposed building to the important (built) heritage items 
that are located in close proximity to the subject site has been considered and 
informed by the project heritage consultant in the ‘Heritage Impact Assessment’ 
and found to be both appropriate and satisfactory; the minor additional height 
from the ancillary utility structures at the roof terrace level has an inconsequential 
impact upon the streetscape presentation of the building.” 

In terms of specifically arguing that compliance with the development standard 
is unreasonable or unnecessary in the circumstances of the case, the applicant 
has provided with the following comment: 

 “A development that strictly complies with the building height standard is 
unreasonable or unnecessary in this circumstance for the following 
reasons:  

 The breach in the building height Control is directly related to minor ancillary 
structures, none of which result in additional habitable floor space for the 
residential unit but rather provide for improved internal amenity for the 
occupants.  

 Deleting the balustrade would result in the roof terrace becoming non-
trafficable and wasted space with no consequent improvement to the 
presentation of the façade to Manning Street.  

 Deleting the stairwell void roof projection would require a glass skylight that 
is flush-mounted to the roof slab, necessitating a problematic waterproofing 
detail. As this structure is set well behind the front building alignment and 
cannot be seen from a public space there is no public benefit that results 
from a strict numerical compliance.  

 Similarly, deleting the skillion roof over the plant room would remove 
ancillary storage space for the residential occupants of the unit. As this 
structure is set well behind the front building alignment and cannot be seen 
from a public space there is no public benefit that results from a strict 
numerical compliance.  

 The minor breach of the building height has no material effect upon 
streetscape.  
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 There is no material impact upon solar access, privacy or view loss for any 
adjoining neighbour or the public realm as a direct result of the breach in 
height.” 

Furthermore, having regard to whether the variation is well founded, the applicant 
contends that: 

 “The proposed breach of the maximum building height standard is 
numerically insignificant and limited to ancillary roof structures that serve a 
functional purpose. 

 The development is consistent with Council’s DCP controls and there are 
no unreasonable amenity, density or streetscape impacts that result from 
the breach. 

 The proposal is a practical balance between planning controls. Strict 
compliance would not materially change the proposal nor result in a better 
outcome. 

 The proposal provides for: orderly and economic development of land, high 
quality housing and environmental protection. 

 The development is consistent with the objective of Clause 4.6, to provide 
flexibility. The merits have been demonstrated and a better planning 
outcome is achieved. 

 The proposal upholds the objectives of the zoning and Clause 4.3. 

 The breach is <10% from the Control and Council has concurrence from 
the Secretary to properly assess and approve the variation” 

Comment 

Although the proposed three-storey development is currently adjoining and adjacent 
two storey buildings in Manning Street, the height breach involved, in itself, is not 
considered to result in a development that is beyond the desired scale and character 
of the street.  

The permissible 11m building height limit is not simply a “given” for development, 
having regard to scale and character, it should be noted that mixed-use development 
has been approved at 22 Manning Street that is 3 storeys and 11m in height and 
development has recently been constructed at 44 Manning Street that is also 3 storeys 
tall. This new building also exceeds the height limit development standard. The 
heritage listed building at 18 Manning Street, although two storeys, has a building 
height that is clearly taller than other development at 2, 8, 10, 12 and 14 Manning 
Street. 

Furthermore, it is considered that the proposed height breach will not result in any 
unreasonable additional amenity impacts, such as overshadowing, view loss, privacy 
loss and the like, as discussed within this report. It is accepted that the proposed 
building height breach does not, in this instance, result in contravention of the 
Objectives of the development standard, as outlined by the applicant.  
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The proposed height breaches do not contribute to the proposed breach of the floor 
space ratio (FSR) development standard, as discussed in detail below in the cl.4.6 
exception to FSR. FSR is the ratio of the gross floor area (GFA) to the site area. In this 
respect the rooftop plant and equipment room, as a plant room, is excluded from GFA 
calculation. Similarly, the skylight roof is less than 1.4m above the floor and as such 
is also excluded from GFA calculation. The third building height breach element; the 
proposed rooftop balustrade adjacent to the central portion of the roof top terrace, is 
a lightweight, visually permeable building element that does not result in obvious 
contribution to the visual bulk of the building. Notably the balustrade at the eastern 
edge of the building does not breach the 11m height limit due to the rise of the land 
toward the east. 

It is accepted that strict compliance with the development standard is unnecessary in 
this instance having regard to the proposed height breaches, their extent and the 
circumstances of the case. 

4. Are there sufficient environmental planning grounds for contravening the 
standard? 

 Have the controls been abandoned? 

 Have the cumulative effect of similar approvals undermined the objective of 
the development standard or the planning objectives for the zone being 
achieved? 

 What is the desired future character? 

 Is the proposal consistent/compatible with that desired future character? 

 Has any visual intrusion been minimised? 

 Whether the environmental planning grounds to contravene the standard 
have in fact been demonstrated? 

The applicant’s written request relating to clause 4.6(3)(b) of Kiama LEP 2011 
advocates that the proposal satisfies the objectives of the B2 Local Centre zone and 
the objectives of the building height standard and states: 

“•  The non-compliance with the standard does not contribute to unacceptable 
adverse environmental impacts in terms of overshadowing, visual impacts or 
view loss;  

•  The proposed non-compliance with the numerical building height control is not 
materially different in presentation than that of a numerically complying building 
height when viewed from the surrounding area;  

•  The non-compliance with the standard does not result in a scale of building that 
is out of character with the existing or anticipated future character of the 
surrounding commercial neighbourhood;  

•  The proposed development is generally compliant with the numerical controls 
and consistent with the underlying Objectives of the Kiama Development Control 
Plan; and  
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• The development as proposed is consistent with the provisions of orderly and 
economic development.” 

Comment 

In terms of the character of the area and the desired future character, it is noted that 
the 11m building height limit under Kiama LEP 2011 applies to much of the B2 zoned 
land within the Kiama CBD. Buildings at and around the 11m height are therefore 
generally accepted to be consistent with the character and desired future character of 
the area. The building height breach associated with the proposed development does 
not render the development inconsistent with the character or desired future character 
of the CBD. 

Having specific regard to the neighbouring properties at the development site, the third 
storey proposed will set the building apart from directly neighbouring buildings at the 
lower end of the street (i.e. 2, 8 & 12 Manning Street), as these buildings are currently 
two storey in height and below the 11m height limit. Number 14 Manning Street is 
single storey in height. Nonetheless, the proposed third storey is setback from 
Manning Street by 4.53m, so at street level at closer range the upper storey and 
associated building height breach will not be obvious. Of note, the third storey will be 
partly screened by the parapet wall facing Manning Street.  

From Terralong Street opposite the Post Office, the proposed building will have the 
backdrop of existing taller buildings along Manning Street, including the nearby 
heritage buildings, as well as the future building at 22 Manning Street approved by 
Council and the newly constructed building at 44 Manning Street. Council’s Heritage 
Advisor has not raised any concerns with the proposal from either a heritage or urban 
design perspective, as is discussed later in the report. 

From Manning Street adjacent to the Council Chambers, the proposed building will 
protrude above existing neighbouring buildings, though the recession of the third 
storey away from the street reduces the extent of the impact on streetscape. 
Focussing on the building elements that breach the 11m height limit, these are 
approximately 9m back from Manning Street and, in themselves, do not cause the 
building to present unacceptably within the streetscape. The proposed building height 
breach does not unacceptably exacerbate the height difference with neighbouring 
buildings in this area. 

Having regard to the above, it is accepted that there are sufficient environmental 
planning grounds for non-compliance with the development standard under the 
circumstances. 

5. Any matter of significance for state or regional environmental planning, and the 
public benefit of maintaining the standard. 

 Does granting the variation raise any matters of state or regional 
significance? 

 Has the concurrence of the Director-General has been obtained? 

 How would strict compliance hinder the attainment of the objects specified 
in Section 5(a)(i) and (ii) of the Act.? 
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 Is there public benefit in maintaining strict compliance with the standard? 

Comment 

The proposed exception is local in its context and scale and is therefore not considered 
raise any matters of state or regional significance.  

Clause 4.6(4)(a) of the LEP also requires that development consent must not be 
granted for development that contravenes a development standard unless: 

(a) the consent authority is satisfied that  

(i) the applicant’s written request has adequately addressed the matters 
required to be demonstrated by sub-clause (3), and 

(ii) the proposed development will be in the public interest because it is 
consistent with the objectives of the particular standard and the objectives 
for development within the zone in which the development is proposed to 
be carried out 

As discussed within this 4.6 assessment, it is generally accepted that the applicant’s 
written request has adequately addressed the matters required to be demonstrated by 
sub-clause (3).  

With respect to Clause 4.6(4)(a)(ii) i.e. the public interest, it is accepted that the 
proposed development, despite the building height limit breach, is generally consistent 
with the objectives the building height limit development standard and the objectives 
of the zone. From a streetscape perspective, though the building is taller than 
neighbouring buildings, inclusive of the height limit breach the development is on 
balance not out of character with the area or the desired future desired character of 
the area. The proposed building height breach does not render the development 
contrary to the public interest. 

b)  Proposed Exception – Clause 4.4 floor space ratio 

The site is subject to a maximum floor space ratio (FSR) of 1.5:1 prescribed by Clause 
4.4 of Kiama LEP 2011. The applicant puts forward that the proposed development 
has a gross floor area (GFA) of 296.2m2 and a resultant FSR of 1.594:1. This 
represents a departure to the development standard of 6.5%. 

A development with a compliant FSR has a maximum GFA of 278.4m2. 

Accordingly, the applicant has provided a written clause 4.6 exception request to justify 
varying the maximum building height (see attached) development standard of clause 
4.3. 

The applicant’s request for exception to the development standard concludes with the 
following paragraph: 

“Development standards are provided as a means of achieving planning 
outcomes for an individual development, site or area.  

The floor space ratio control is considered appropriate to the context and 
circumstances of the site and does not result in a scale of development that is 
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unsympathetic with the existing or intended future character of this commercial 
neighbourhood of the Kiama LGA.  

A development strictly complying with the numerical standard would not 
discernibly alter the scale of the building or improve the amenity of adjoining 
neighbours or the public domain.  

It should be noted that the current design has been closely informed by the 
consultative process between the applicant and their relative experts in order to 
address certain site constraints; the minor breach of floor space is a 
consequence of this collaborative approach and should be supported in order to 
promote and encourage superior design outcomes.  

This submission satisfies the provisions of cl. 4.6 of the Kiama LEP 2011 as it 
has been demonstrated that compliance with the floor space development 
standard is both unnecessary and unreasonable in the circumstances of this 
case and there are sufficient planning grounds to justify contravening the 
standard.” 

Assessment of Variation  

Clause 4.6 (Exceptions to development standards) of Kiama LEP 2011 enables 
exceptions to development standards including building height. 

1. Is the planning control in question a development standard?  

 Is the control a development standard, or a guideline? 

 What is the zoning of the land?  

 What are the objectives of the zone?  

 Under what clause is the development standard listed?  

 What are the objectives of the development standard?  

Comment 

The expression ‘development standards’ is defined in section 4(1) of the EPA Act, 
1979 as discussed previously in relation to building height. 

The maximum floor space ratio requirement pursuant to cl. 4.4 is a development 
standard as it prescribes a maximum floor space ratio numeric standard for 
development. 

2. What is the development standard being varied? 

 Is the development standard a performance based control? 

 What is the numeric value of the development standard?   

 What is the proposed numeric value of the development standard?   

 What is the percentage variation (extent of variation)?  
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Comment 

The development standard proposed to be varied within the application is the floor 
space ratio limit for development under clause 4.4 of the LEP. 

The site is subject to a maximum FSR of 1.5:1. The proposed development has a FSR 
of 1.594:1, representing a departure to this development standard of approximately 
6.5% (extent of variation). 

 

Figure 13 – Gross Floor Area calculation (Total = 296.2m2) 

3. Is compliance unreasonable or unnecessary in the circumstances of the case? 

 Is the planning control in question a development standard?  

 What is the underlying object or purpose of the standard?  

 Is the underlying objective or purpose of the standard not relevant to the 
development thereby making compliance with any such development 
standard unnecessary?  

 Would the proposal, despite numerical non-compliance be consistent with 
the relevant environmental or planning objectives? 

 Would the underlying objective or purpose be defeated or thwarted were 
compliance required, making compliance with any such development 
standard unreasonable? 

 Is the "zoning of particular land" unreasonable or inappropriate so that a 
development standard appropriate for that zoning was also unreasonable 
and unnecessary (as it applied to that land) so that consequently 
compliance with that development standard is unnecessary and 
unreasonable? 
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 Has Council by its own actions, abandoned or destroyed the development 
standard, by granting consent that departs from the standard, making 
compliance with the development standard by others both unnecessary and 
unreasonable? 

 Whether the environmental planning grounds to contravene the standard 
have in fact been demonstrated? 

 Is the objection well founded? 

In terms of specifically arguing that compliance with the development standard is 
unreasonable or unnecessary in the circumstances of the case, the applicant has 
provided with the following comment: 

“•  The breach in the floor space ratio Control is largely related to adding an 
additional floor level but within the context of an existing building footprint. 

•  The additional floor space does not significantly affect height or building bulk but 
simply provides for improved internal amenity for the occupants. 

•  The minor breach of the floor space ratio has no material effect upon streetscape. 

•  Reducing the floor area of the second floor by off-setting the living room/street 
deck glazed external doors would not be observable from any public viewpoint 
as this level is set well behind the front building alignment; there is no public 
benefit that results from a strict numerical compliance. 

•  There is no material impact upon solar access, privacy or view loss for any 
adjoining neighbour or the public realm as a direct result of the breach in height.” 

Furthermore, having regard to whether the variation is well founded, the applicant 
contends that: 

“•  The proposed breach of the maximum floor space ratio development standard is 
numerically insignificant and limited to residential floor space at the upper level. 
There is no change to of the floor area of the existing restaurant at ground floor 
that results. 

•  The development is consistent with Council’s DCP controls and there are no 
unreasonable amenity, density or streetscape impacts that result from the 
breach. 

•  The proposal is a practical balance between planning controls. Strict compliance 
would not materially change the proposal nor result in a better outcome. 

•  The proposal provides for: orderly and economic development of land, high 
quality housing and environmental protection. 

•  The development is consistent with the objective of Clause 4.6, to provide 
flexibility. The merits have been demonstrated and a better planning outcome is 
achieved. 

•  The proposal upholds the objectives of the zoning and Clause 4.3. 

•  The breach is <10% from the Control and Council has concurrence from the 
Secretary to properly assess and approve the variation.” 
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Comment 

The existing building on the site is built all the way to the side boundaries up to the 
adjoining buildings which is typical in a town centre, this means it is not possible to 
observe the depth of the building as there is no sight line available along the length of 
the lot adjoining the side boundaries. Consequently, a casual observer in Manning 
Street would not clearly recognise the depth of the existing building at 10 Manning 
Street as it adjoins neighbouring two storey buildings. Only the street façade of the 
building is visible. Although the proposed additional storey of the development will be 
visible, as the building will be taller than adjoining buildings, the FSR breach 
associated with this would not necessarily be recognisable as the upper levels are 
setback from the front and rear boundary. Bearing in mind that the depth of the ground 
level and first floor level cannot be gauged from the street (due to adjoining buildings), 
it is accepted that the FSR breach and the resulting additional building bulk will not be 
outwardly perceptible to the casual observer. The proposed development has a breach 
in floor area of approximately 18m2 or 6.5%. 

The extent of the breach could potentially be larger as the proposed development 
incorporates a void above the curved staircase between the first and second floors of 
approximately 19m2. The void creates a light well, with the skylight above the void, 
through which natural light penetrates to the first floor, which affords amenity benefits 
of natural light to future occupants. It is foreseeable that, should the development be 
approved, the developer could seek to modify the application by incorporating a more 
conventional staircase and create additional floor area where the void is shown on the 
second floor.  

This is of concern in that, such modification would likely result in a building that 
exceeds the maximum permitted FSR by more than 10% overall. Such a breach of the 
development standard would otherwise have required the concurrence of the 
Secretary of the Department of Planning, Infrastructure and Environment; however, 
Clause 4.6 of the LEP does not apply as a modification of consent does not constitute 
‘development consent’ as referred to under clause 4.6. The proposed curved stair void 
is foreseeably a potential means to circumvent the concurrence process to achieve a 
higher GFA through modification or via a construction certificate.  

On the other hand, it should be noted that there would be no external changes in terms 
of building bulk and scale as a consequence of such a modification. 
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Figure 14 – Showing void over staircase. 

As discussed under ‘a) Proposed Exception – Clause 4.3 building height’ above, 
although the proposed development also seeks an exception to the building height 
limit, the breach of the FSR is not a symptom of excessive building height. The building 
height breaches do not contribute to increased gross floor area and in turn do not 
contribute to FSR.  

Furthermore, it is considered that the proposed floor space ratio breach will not result 
in any unreasonable additional amenity impacts, such as overshadowing, view loss, 
privacy loss and the like, as discussed within this report. A reduction of gross floor 
area of approximately 18m2 to achieve a compliant FSR would likely have little less 
impact than that of the proposed development, given the town centre location and the 
fact that buildings adopt zero lot line to their front and side boundaries. 

4. Are there sufficient environmental planning grounds for contravening the 
standard? 

 Have the controls been abandoned? 

 Have the cumulative effect of similar approvals undermined the objective of 
the development standard or the planning objectives for the zone being 
achieved? 

 What is the desired future character? 

 Is the proposal consistent/compatible with that desired future character? 

 Has any visual intrusion been minimised? 
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 Whether the environmental planning grounds to contravene the standard 
have in fact been demonstrated? 

The applicant’s written request relating to clause 4.6(3)(b) of Kiama LEP 2011 
advocates that the proposal satisfies the objectives of the B2 Local Centre zone and 
the objectives of the floor space ratio standard and states: 

“•  The proposal satisfies the objectives of the B2 Local Centre zone and the 
objectives of the floor space ratio development standards as described in Section 
3.2 above; 

•  The non-compliance with the standard does not contribute to unacceptable 
adverse environmental impacts in terms of overshadowing, visual impacts or 
view loss; 

•  The proposed non-compliance with the numerical floor space ratio control is not 
materially different in presentation than that of a numerically complying building 
when viewed from the surrounding area;  

•  The non-compliance with the standard does not result in a scale of building that 
is out of character with the existing or anticipated future character of the 
surrounding commercial/retail neighbourhood;  

•  The proposed development is generally compliant with the controls and entirely 
consistent with the underlying Objectives of the Kiama Development Control 
Plan; and  

•  The development as proposed is consistent with the provisions of orderly and 
economic development.”  

Council officers initially queried the extent of the proposed FSR breach and sought 
reduction of the GFA to achieve compliance with the development standard. The 
applicant reinforced the exception sought and qualified the arguments presented with 
the following additional comments that go to the environmental grounds for 
contravening the standard: 

“It is impractical to further amend the proposal to achieve 100% numerical compliance 
as it should be noted that that the floor area of the first and second floors are directly 
related to the existing position of the external walls of the building and the footprint of 
the ground floor. In effect, the first and second levels merely repeat the ground 
floorplate and the external walls provide the limitation. The only way to reduce the floor 
area would be to move the end walls on one or both levels inwards.  

Due to the extended decks at both levels and either end, the relocation of the end 
walls and glazing would have very little presentation to the street or the public view 
lines of the building. This imposition would, in our view, be tokenistic and achieve very 
little difference in the building’s streetscape presentation, but would unfairly 
compromise the internal amenity as a directly result. We respectfully submit that the 
cl4.6 request included with the Development Application is valid and robust and that it 
well supports a merit variation on FSR.” 
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Comment 

The proposed shop top dwelling is a permissible use within the B2 Town Centre zone 
and is a use that is considered to be consistent with the zone objectives as it will 
provide housing for people to live in the town centre with direct access to retail, 
business, entertainment and community uses, as well as employment and public 
transport. 

For the most part it is considered that there are very few circumstances whereby a 
valid justification can be made to exceed the FSR development standard. In this 
instance the development involves alterations and additions to an existing building that 
will retain ground floor commercial use and alterations and additions to the first floor 
levels to create a shop top dwelling that entails change of use of the existing first floor 
from commercial space. As justified above by the applicant, the building parameters 
are largely set by the existing building being redeveloped. Added to this the small size 
of the lot (185.6m2) and a narrow lot width of only 6.5m, the opportunity for a functional 
and liveable shop top dwelling is limited. While the shop top dwelling could be 
compressed to reduce the GFA by 18m2 to achieve a compliant FSR, this would come 
at the expense of the amenity of the shop top dwelling, which is only a two-bedroom 
residence as is. The shop top dwelling is configured with the two bedrooms on the first 
floor and living areas on the top floor. The narrow width of the site means reduction of 
GFA can only occur at either end. It is noted that the shop top dwelling is recessed 
from Manning Street and from the rear boundary. Again, given the fact that adjoining 
buildings hem in the site, any such reduction in GFA would unlikely be perceptible 
insofar as it translates to compliant FSR. The additional floor space arising from the 
proposed shop top dwelling enables a functional, liveable 2-bedroom shop top 
dwelling.  

Of note, the development site is also benefitted by way of Section 94 contributions 
previously paid to Council in lieu of additional on-site car parking, which was generated 
by the previously approved building alterations (10.2001.202.3). The proposed shop 
top dwelling, although breaching the FSR development standard, does not exceed the 
car parking ‘credit’ applicable to the site. This contributes to the circumstances 
whereby the FSR breach may be construed to be acceptable as most other 
commercial sites will not have this benefit and would need to specifically provide 
additional on-site car parking to meet the needs of the use of the land. 

5. Any matter of significance for state or regional environmental planning, and the 
public benefit of maintaining the standard. 

 Does granting the variation raise any matters of state or regional 
significance? 

 Has the concurrence of the Director-General has been obtained? 

 How would strict compliance hinder the attainment of the objects specified 
in Section 5(a)(i) and (ii) of the Act.? 

 Is there public benefit in maintaining strict compliance with the standard? 
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Comment 

The proposed exception is local in its context and scale and is therefore not considered 
raise any matters of state or regional significance.  

Clause 4.6(4)(a) of the LEP also requires that development consent must not be 
granted for development that contravenes a development standard unless: 

(a) the consent authority is satisfied that - 

(i) the applicant’s written request has adequately addressed the matters 
required to be demonstrated by sub-clause (3), and 

(ii) the proposed development will be in the public interest because it is 
consistent with the objectives of the particular standard and the objectives 
for development within the zone in which the development is proposed to 
be carried out 

As discussed within this 4.6 assessment, it is generally accepted that the applicant’s 
written request has adequately addressed the matters required to be demonstrated by 
sub-clause (3).  

With respect to Clause 4.6(4)(a)(ii) i.e. the public interest, it is accepted that the 
proposed development, despite the building height limit breach, is generally consistent 
with the objectives the building height limit development standard and the objectives 
of the zone. 

Notwithstanding the breach of the FSR development standard, it is accepted that the 
building will present in such a way, given the site circumstances, that the additional 
GFA and the associated building bulk and scale will not be perceptible to the casual 
observer. 

Overall conclusion to requests for exception to development standards 

The proposed development is considered generally consistent with the relevant 
provisions of Kiama LEP 2011, is permissible within in the B2 Town Centre zone and 
is consistent with the objectives and controls of Kiama DCP 2012. 

Overall, it is concluded that exceptions to the development standards of Kiama LEP 
2011 Clause 4.3 and Clause 4.4 should be granted under the circumstances for the 
reasons outlined and discussed within this report.  

Planning Circular PS 20-002, issued 21 February 2018, by the Department of Planning 
and Environment, states that Council may assume the Director-General's concurrence 
for certain exceptions to development standards. The proposed exceptions are within 
the threshold for assuming the concurrence of the Director General as neither variation 
exceeds 10% of the respective development standard.  

In regard to Clause 4.6(7) of Kiama LEP 2011 and subject to the recommendation 
being endorsed by the elected Councillors, Council will keep a record of its 
assessment of the factors required to be addressed in the applicant’s written requests 
referred to in sub-clause (3). 
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Clause 5.10 Heritage Conservation 

Clause 5.10 lists requirements for heritage conservation for items listed in Schedule 5 
of the Kiama LEP 2011. An item of heritage exists on the property adjacent the 
development site, listed in Schedule 5 as Item I150 Kiama Post Office at 24 Terralong 
Street and item I110 Commercial Banking Company of Sydney (former) at 18 Manning 
Street (both State items).   

 

Figure 15 – Listed heritage items (NB: Dark brown identifies State items, light brown identifies 
Local items) 

The application is accompanied by a Heritage Impact Statement prepared by Weir 
Phillips Heritage and Planning, report no. J3765 dated November 2019. 

Council’s Heritage Advisor has provided input into this development from its inception 
and throughout the assessment of the development application. The current amended 
plans, inclusive of amended external colour schedule, are considered to be acceptable 
by Council’s Heritage Advisor.  The amended proposal meets the objectives of clause 
5.10 and is not likely to adversely affect the heritage significance of the adjacent 
heritage items. 
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Clause 6.1 Acid Sulfate Soils 

Clause 6.1 lists requirements for land affected by Acid Sulfate Soils. The site is not 
identified as being subject to potential Acid Sulfate Soils.  

Clause 6.8 Active street frontage 

The objective of clause 6.8 is to promote uses that attract pedestrian traffic along 
certain ground floor street frontages in certain business zones. The clause applies to 
land in zone B2 Local Centre.  

Clause 6.8(5) states: 

“a building has an active street frontage if all premises on the ground floor of the 
building facing the street are used for the purposes of business premises or retail 
premises.” 

The proposed development includes the retention of the ground floor food and drink 
premises (restaurant), which is a type of retail premises. The proposed development 
therefore satisfies Clause 6.8. 

Clause 6.12 – Essential services 

Clause 6.12 lists essential services for development that Council must be satisfied, 
before consent is granted, are available or that adequate arrangements have been 
made to make them available to the development.  

The subject site is, and the proposed development will be, suitably and adequately 
serviced by water, sewer, electricity, telecommunications and access. Relevant 
conditions will be applied should consent be granted. 

Any Draft Environmental Planning Instruments 

Draft State Environmental Planning Policy  

The following draft State Environmental Planning Policies (SEPP) have been exhibited 
and are required to be considered: 

Draft SEPP (Environment) 

The purpose of the Draft SEPP is to promote the protection and improvement of key 
environmental assets for their intrinsic value and the social and economic benefits they 
provide. The Draft SEPP proposes to integrate provisions from seven existing SEPPs 
relating to catchments, waterways, urban bushland and world heritage: 

o State Environmental Planning Policy No 19 - Bushland in Urban Areas; 

o State Environmental Planning Policy (Sydney Drinking Water Catchment) 2011; 

o State Environmental Planning Policy No 50 - Canal Estate Development; 

o Greater Metropolitan Regional Environmental Plan No 2 - Georges River 

Catchment; 

o Sydney Regional Environmental Plan No 20 - Hawkesbury-Nepean River (No 2-

1997); 

o Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005; 
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o Willandra Lakes Regional Environmental Plan No 1 - World Heritage property. 

The draft State Environmental Planning Policy (SEPP) - Environment with 
accompanying maps, was on public exhibition from 31 October 2017 until 31 January 
2018. The draft SEPP is not applicable to the subject site, as it is not identified on the 
maps. 

Draft SEPP 55 – Land Remediation 

The new SEPP will retain elements of SEPP 55, and add new provisions to establish 
a modern approach to the management of contaminated land. 

The overarching objective of SEPP 55 is to promote the remediation of contaminated 
land to reduce the risk of potential harm to human health or the environment.  

This objective remains relevant and will be replicated in the new SEPP. The key 
operational framework of SEPP 55 will be maintained in the new SEPP.  

The proposed development is considered to be consistent with the requirements of 
the draft SEPP. 

Kiama DCP 2012 

The proposed development generally complies with the relevant controls of Kiama 
DCP 2012. Chapter 26 – Kiama Town Centre is particularly pertinent to the proposal 
and is discussed below: 

Chapter 26 – Kiama Town Centre 

The proposed development is generally consistent with the requirements of Chapter 
26 of the DCP. 

In particular, Section 2 states that “Any infill development within or adjacent the Civic 
Precinct should be designed within its appropriate heritage context, to compliment but 
not replicate existing historic buildings.” As discussed below under ‘Streetscape’, the 
amended development is considered to satisfy Chapter 26 Section 2. Council’s 
heritage advisor has raised no concerns with the proposal following the amendments 
subsequently made to the development at the request of the heritage advisor. 

Section 3 of the DCP states that “Medium density and mixed use 
residential/commercial development are encouraged within the Kiama Town Centre.” 
The proposal incorporates retail/business tenancy with shop top housing, as 
encouraged by the DCP. 

Section 4 – Future Building Design states that a “general building height of no more 
than three (3) storeys” applies. The proposed building consists of three (3) storeys, 
which is acceptable in the context of its setting with nearby heritage items. 

Overall, the proposed development satisfies the Section 19 checklist for development 
proposals in the Kiama Town Centre.  

Any Planning Agreement 

Nil 
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Any Matters Prescribed by the Regulations 

NSW Coastal Policy 1997: A Sustainable Future for the New South Wales Coast 

The proposal does not compromise the strategic actions or principles (Appendix C - 
Table 3) adopted within the NSW Coastal Policy 1997. 

Australian Standard AS 2601—1991: The Demolition of Structures 

The proposal is not inconsistent with Australian Standard AS 2601—1991: The 
Demolition of Structures. 

Any Coastal Zone Management Plan 

Nil 

The Likely Impacts of the Proposed Development 

Streetscape 

The proposed site contains an existing two-storey building that has two storey 
buildings adjoining and adjacent at 2, 8 & 12 Manning Street. The heritage-listed 
building at 18 Manning Street, although being two storeys, has a building height that 
is clearly taller than other development at 2, 8, 10, 12 and 14 Manning Street because 
of its greater floor to ceiling heights and pitched roof. The heritage listed Kiama Post 
Office opposite the subject site has a corner tower element reaching a height of three 
storeys. 

In terms of the character of the area and the desired future character, it is reiterated 
that the 11m building height limit under Kiama LEP 2011 applies to much of the B2 
zoned land within the Kiama CBD. Buildings at and around the 11m height are 
therefore generally accepted to be consistent with the character and desired future 
character of the area.  

In terms of streetscape and having specific regard to the neighbouring properties at 
the development site, the third storey proposed will set the building apart from directly 
neighbouring buildings at the lower end of the street (i.e. 2, 8 & 12 Manning Street), 
as these buildings are currently two storey in height and below the 11m height limit. 
14 Manning Street is an anomaly in the street, being single storey in height. 
Nonetheless, the third storey proposed with this development is setback from Manning 
Street by 4.53m, so at street level at closer range the upper storey and associated 
building height breach will not be obvious. Of note, the third storey will be partly 
screened by the parapet wall facing Manning Street.  

A prominent vantage point of the development is from Terralong Street opposite the 
Post Office, from which angle the proposed building will have the backdrop of existing 
taller buildings along Manning Street. These include the nearby heritage buildings at 
18 & 32 Manning Street, as well as the future building at 22 Manning Street (at 11m in 
height) approved by Council and the newly constructed building further up at 44 
Manning Street (which exceeds the 11m height limit).  
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From Manning Street adjacent to the Council chambers, the proposed building will 
protrude above existing neighbouring buildings, though the recession of the third 
storey away from the street reduces the extent of the impact on streetscape. From this 
direction, the building may be perceived as transitional in that 14 Manning Street is 
single storey, 12 Manning Street is two storey and the proposed development is 3 
storey. 

With specific reference to the building elements that breach the 11m height limit, these 
are approximately 9m back from Manning Street and, in themselves, do not cause the 
building to present unacceptably within the streetscape. The proposed building height 
breach does not unacceptably exacerbate the height difference with neighbouring 
buildings in this area nor does it render the development inconsistent with the 
character or desired future character of the town centre. 

Council’s Heritage Advisor has considered the proposal and has not raised any 
concerns with the proposal from either a heritage or urban design perspective. 
Similarly, Council’s consulting architect (BHI) did not raise any significant concerns 
with the proposal in terms of streetscape impact, commenting that the proposal is 
consistent with the current contextual architectural character as viewed from Manning 
Street (north-west elevation). 

The design of the proposed development is considered reasonable when considered 
in relation to the context of the site. Although the development seeks an exception to 
Council’s building height and floor space ratio development standards (discussed in 
detail above under Kiama LEP 2011 Clause 4.6), the implications in terms of the bulk, 
scale and design of the proposal is considered acceptable under the circumstances of 
the case and, on balance, is not inconsistent with the streetscape. 

Noise 

Construction works will generate some noise, though conditions of consent can be 
imposed to ensure that works are undertaken only within specified hours to limit 
impacts upon neighbours. No ongoing significant noise impacts are expected because 
of the development. 

Privacy and Overlooking 

Given the context of the development in the commercial town centre, no significant 
concerns are raised in relation to privacy loss and overlooking resulting from the 
proposed development. 

Overshadowing 

Shadow diagrams have been supplied with the development application, which 
indicate that the overshadowing impacts of the proposed development will be 
reasonable as shown in Figures 16 and 17 below:  
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Figure 16 – Shadows mid-winter 
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Figure 17 – Shadow of Brighton Harbourside (mid-winter) 

Views 

The proposal will have no unreasonable impact upon views currently available from 
neighbours.  
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Vehicular Access, Parking and Manoeuvring 

Development consent issued in respect of 10.2001.202.3 required provision of 5 car 
parking spaces, with 2 spaces provided onsite and the shortfall made up though s.94 
contribution in lieu of the remaining 3 spaces. 

Contribution in the amount of $29,359.73, to account for 3 car parking spaces (was 
paid to Council on 10/12/2008. 

The approved development was a 2-storey building with office space over both levels. 
The car parking rate applies at the time was 1/35m2 GLFA, amounting to the 
requirement for 5 parking spaces. 

The proposed development involves the change of use of the first floor commercial 
space to a shop top dwelling (along with the addition of a third storey for the purpose 
of the 2-storey shop top dwelling). The approved commercial space on the first floor 
amounts to 83m2 GLFA, as calculated at the time. In turn this equates to 2.37 car 
parking spaces (at 1/35m2), which can be credited toward the change of use to shop 
top housing. 

Under DCP 2012 Chapter 7 – Carparking requirements, shop top housing requires 1 
space per 1 or 2 bedroom dwelling plus 1 space per 2 dwellings for visitor parking. 
The proposed 2-bedroom shop top housing unit therefore requires 2 car parking 
spaces.  

As the car parking required for the shop top house is less than the car parking required 
for the existing first floor commercial use, it is concluded that the proposed 
development does not require any further car parking and all credits are now 
exhausted. 

Sufficient car parking is therefore proposed. 

Manoeuvring is compliant with AS/NZS 2890.1 – 2004 and the driveway will comply 
with required gradients. 

The onsite car parking spaces are accessed to/from Terralong Street via a registered 
right of carriageway in favour of the property over adjoining Pt4 DP 69384. 

Council’s engineers have raised no concerns in relation to onsite car parking, access 
and manoeuvring. 

Stormwater Management 

A satisfactory drainage design has been provided with the application. All stormwater 
will drain to the street. 

Environmental Impacts 

Vegetation Removal – No vegetation is to be removed. 

Fauna Impacts – It is unlikely that the proposal will affect any fauna or its habitat. 
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Impact on Soil Resources – Construction activities have the potential to impact on soil 
resources by way of erosion and sedimentation. Conditions of consent should be 
imposed, if consent is granted, in relation to soil and water management controls to 
be implemented during construction. Satisfactory implementation of these controls will 
prevent significant impacts on soil resources. 

Impact on Water Resources – Stormwater will be conveyed to the street. Controls will 
be implemented during construction to minimise sedimentation. 

Social and Economic Impacts 

The proposed development will likely have minimal adverse social or economic 
impacts. The amenity impacts of the proposed development have been considered in 
detail and no concerns raised in submissions warrant refusal of the application. 

The Suitability of the Site for the Development 

The proposal fits within the locality and the site attributes are considered to be 
conducive to development. 

The following matters have also been considered: 

Traffic 

The impact of the proposed development in relation to traffic and the local road 
network has been assessed by Council’s Development Engineer, who have raised no 
objections to the development on the grounds of traffic, access and the like. 

Contamination from previous land uses 

The site is considered to be suitable for proposed development. 

Effect on public domain 

This is discussed in detail above under ‘The Likely Impacts of the Proposed 
Development - Streetscape/Townscape’. The development has been designed having 
due regard to the nearby heritage items. The development is generally considered to 
be acceptable in terms of its effect on the public domain. 

Utility Needs and Supply 

The proposal is serviced by all essential services. 

Safety, Security and Crime Prevention 

The proposal has been considered against Crime Prevention through Environmental 
Design (CPTED) principles and is considered to be acceptable.  

Operational Waste 

The proposal properly considers waste storage and retrieval. The proposal has been 
considered by Council’s Waste Services and no concerns have been raised. 

Operational Noise 

No ongoing significant noise impacts are expected as a result of the development. 
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Risks to People and Property from Natural and Technological Hazards 

The proposal is not expected to result in unacceptable risk to people and property from 
natural & technological hazards on the land. 

Construction Impacts 

Construction works will generate some noise, though conditions of consent can be 
imposed to ensure that works are undertaken only within specified hours to limit 
impacts upon neighbours. 

BCA Compliance 

Council building officer has reviewed the proposal and raises no issues in relation to 
BCA compliance. 

Submissions  

Public Submissions 

Notification letters were sent to neighbouring property owners who were provided with 
14 days in which to comment on the proposal. At the conclusion of the notification 
period 1 submission was received which raised the following (summarised) matters of 
concern: 

 Objection Assessment Officer’s Comment 

Item 
1 

Streetscape Concern is expressed that adding a third storey will be out 
of keeping with existing neighbouring two storey structures. 

The building height and streetscape aspects of the 
proposed development have been discussed in detail above 
in relation to Kiama LEP 2011 clause 4.6 and ‘The Likely 
Impacts of the Proposed Development – Streetscape’. As 
discussed, on balance, the proposed development is 
considered acceptable in terms of building height and 
streetscape.  

Item 
2 

Heritage Concern is expressed that the additional storey and 
modernisation of the building will be out of keeping with the 
heritage listing of the surrounding buildings and affect the 
local charm of the area. 

The proposed development will maintain the existing street 
presentation with retention (with lowering) of the existing 
parapet wall feature. The proposed third storey is recessed 
from Manning Street by 4.53m, which reduces the visual 
impact of the additional storey. 

Council’s Heritage Advisor has considered the proposal and 
has raised no concern with the amended proposal. 
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3 

Economic 
Impact 

Concern is expressed that noise and air pollution during 
construction will adversely affect neighbouring small 
business.  

Should consent be granted standard conditions of consent 
will be imposed in relation to operating hours, construction 
impacts etc. There will inevitably be inconvenience and 
impact on neighbours and users of the town centre because 
of construction work. Overall, however, it should be noted 
that if redevelopment within the town centre were to be 
refused on these grounds, then development of and within 
the town centre would stagnate. 

Item 
4 

Amenity Concern is expressed that the outdoor café at 8 Manning 
Street will have its ambience, natural lighting and privacy 
detrimentally impacted. 

Overshadowing of the café and its courtyard will not occur 
as the development site at 10 Manning Street is south of the 
café and its courtyard. 

Being a town centre area, privacy and quiet ambience is 
something that is difficult to protect due to the mixed use 
and busy nature of the area. Should consent be granted 
condition of consent will be imposed requiring the first floor 
rear ‘Sea Deck’ planter box to return along the northern-
eastern edge of the balcony. This is a balcony off-of a 
bedroom, so is not expected to be heavily used. The second 
story rear ‘Sea Deck’ will be conditioned to incorporate a 
1.5m high privacy screen along the northern-eastern edge 
of the balcony. These are considered satisfactory measures 
under the circumstances and given that it is only a two-
bedroom shop top dwelling proposed. Users of the roof top 
terrace will be looking out over the views on offer rather than 
down into the neighbouring courtyard. 

Item 
5 

Building 
height 
development 
standard 
breach 

The submission refutes the applicants Clause 4.6 exception 
request on the grounds of inconsistency with the B2 zone 
objectives, streetscape, heritage impact etc. 

The proposed exception to the building height limit is 
discussed in detail above under Kiama LEP 2011 Clause 
4.6 a) Proposed Exception – Clause 4.3 building height. 

It is acknowledged that the overall height of the 
development has been reduced in the amended plans. The 
proposed building height breach, at its worst, is 800mm and 
relates entirely to the the skillion roof over the rooftop plant 
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and equipment room adjacent to the southern wall. The roof 
has an area of approximately 8.64m2 (7.2m x 1.2m). As 
discussed, the breach is not considered to be of such 
significance or impact so as to warrant refusal of the 
application. 

External Referrals 

Nil  

Internal Referrals 

The application was referred to the following Council Officers for their consideration: 

Heritage Advisor 

The Heritage Officer comments that the “proposed development would have a 
relatively minor adverse impact on a secondary view to the rear roof scape of heritage 
items in the vicinity ie 18 and 32 Manning Street which in this instance is considered 
acceptable. The potential heritage impact on the setting and existing visual 
appreciation of heritage items in this section of Manning Street including the Post 
Office, Old Council Chambers and the former Commercial Banking of Sydney (No18) 
of the proposed development would be minimal and acceptable.” 

Through the course of assessment of the application the Heritage Officer identified 
heritage, character and streetscape related changes to the development that have 
been appropriately responded to with amended plans. Subsequently no objection has 
been raised in relation to the proposed amended development.  

Consulting Architect (BHI) 

No significant objection has been raised in relation to the proposed development. BHI 
made comment in relation to the proposed FSR breach and contended that “the floor 
space can be reduced in the design without detriment to the design. Suggested areas 
to reduce include; main bedroom, bedroom 2, dining and living area.” Having regard 
to this and the justification submitted in the applicant exception request, this matter 
has been discussed in detail under Kiama LEP 2011 Clause 4.6 a) Proposed 
Exception – Clause 4.4 floor space ratio. 

Concern was raised about the roof top terrace; however, it is recognised that, had the 
development been a residential apartment development, SEPP 65 encourages the 
use roof top terraces as a means to create outdoor open space in urban areas. The 
proposed roof top terrace has been reduced in scale with amended plans, by 
recessing the edge 6m back from Manning Street and with that reducing the area of 
the terrace by 36m2. 

In terms streetscape matters and heritage impact, BHI essentially concur with 
Council’s Heritage Advisor, commenting that the “proposal demonstrates a sensitive 
architectural character to the heritage vicinity.” 
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Building Assessment Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Subdivision & Development Engineer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Landscape Design Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Environmental Health Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Strategic Planning 

No objection has been raised in relation to the proposed development subject to 
acceptance of the proposal from Council’s Heritage Advisor. As discussed earlier, 
Council’s Heritage Advisor has raised no objection to the amended proposal. No 
specific conditions of development consent have been recommended should the 
application be approved. 

GIS Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Waste Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

The Public Interest 

The proposal is considered to be generally consistent with all relevant Environmental 
Planning Instruments (except where discussed within this report) and Development 
Control Plans, is not likely to cause significant adverse impacts to the natural or built 
environment, is not likely to cause significant adverse social and economic impacts, is 
suitable for the site and therefore is considered to be consistent with the public interest. 

Developer Contributions 

Section 7.11 Contributions 

The proposal has a nexus on the demand for the provision of public infrastructure and 
services therefore a Section 94 contribution of $6,991.88 applies to the development 
and has been levied by inclusion of a recommended conditions of consent based on 
Council’s Section 94 Plan No. 1 and 2. 
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Final Comments and Conclusions 

The proposed development has been assessed having regard to all relevant matters 
for consideration prescribed by Section 4.15 of the Environmental Planning and 
Assessment Act, 1979. The proposal is generally consistent with Kiama Local 
Environmental Plan 2011, except in relation to the building height and floor space ratio 
development standards whereby exceptions are sought pursuant to Clause 4.6 of the 
LEP. The proposal is consistent with relevant Development Control Plan chapters. The 
proposed development is consistent with the objectives of the B2 Local Centre zone. 

Consideration has been given to the social, economic and environmental impacts of 
the proposed development and no significant concerns are raised. Concerns raised in 
submissions have been considered and do not warrant refusal of the application. 

The proposed development is considered to be reasonable and conditional approval 
is recommended. 

Draft Conditions of Development Consent 

General 

(1) The development shall be implemented generally in accordance with the details 
set out on the plan/drawing and supporting documents endorsed by Council as 
10.2019.213.1 dated xx/xx/xxxx except as amended by the following conditions: 
(g005.doc) 

(2) The development must be completed in accordance with the approved colour 
schedule shown on the approved Elevations Plans. (g014.doc) 

(3) No development/work is to take place until a Construction Certificate has been 
issued for the development and the necessary conditions of development consent 
satisfied to enable issue of a Construction Certificate. (g030.doc) 

(4) The development shall not be occupied until such time as all conditions of this 
Development Consent are met or unless other satisfactory arrangements are 
made with the Principal Certifying Authority. (g040.doc) 

(5) The developer shall not carry out any work other than emergency procedures to 
control dust or sediment-laden runoff outside the normal working hours, namely, 
7.00am to 5.00pm, Monday to Friday and 8.00am to 1.00pm Saturday, without 
the prior written approval of the Principal Certifying Authority.  Any request to 
vary these hours shall be submitted to the Principal Certifying Authority in writing 
detailing: 

a The variation in hours required. 

b The reason for that variation. 

c The type of work and machinery to be used.  (g165.doc) 
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(6)  Road Occupancy approval, pursuant to Section 138 of the Roads Act 1993 shall 
be obtained from Council prior to any proposed interruption to pedestrian and/or 
vehicular traffic within the road reserve caused by the construction of the 
development. Examples of interruption include (but is not limited to) loading and 
unloading of vehicles, pumping of concrete, use of cranes and/or site fencing in 
the road reserve. 

Note: A sign posted work zone in Manning Street will take around three months 
from the time of application to approval. 

(7)  The site supervisor must ensure all work is undertaken in a manner that will not 
cause a nuisance by the generation of unreasonable noise, dust or other activity. 

(8)  The first floor rear ‘Sea Deck’ balcony is to extend the planter box to return along 
the full length of the north-eastern edge of the balcony. The extended planter box 
is to match the dimensions of the planter box shown on the plans. 

Contributions 

(1) A contribution under Section 7.11 of the Environmental Planning and 
Assessment Act 1979 (as amended) and Kiama Council's Section 94 
Contributions Plans Nos. 1 & 2 shall be paid to Council prior to the issuing of the 
Construction Certificate.  The total contribution required for the development is 
$6,991.88. (bo005.doc) 

Prior to Commencement of Works 

(1) Building work must not commence until the Principal Certifying Authority for the 
development to which the work relates has been informed of: 

i The licensee's name and contractor licence number; 

ii That the licensee has complied with Part 6 of the Home Building Act 1989. 

In the case of work to be done by any other person, the Principal Certifying 
Authority: 

a Has been informed in writing of the person's name and owner builder permit 
number; 

or 

b Has been given a declaration, signed by the owner/s of the land, that states 
that the reasonable market cost of the labour and materials involved in the 
work is less than the amount prescribed for the purposes of the definition 
of owner-builder work in Section 29 of the Home Building Act 1989. (pt005.doc) 

(2) Under the provisions of the Act, work may not commence on the development 
until the following is carried out: 

a Detailed plans and specifications of the building must be endorsed with a 
Construction Certificate by Council or an Accredited Certifier; and 

b You must appoint a Principal Certifying Authority (can be either Council or 
an Accredited Certifier); and 
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c You must notify the Council of the appointment; and 

d You must give at least two (2) days’ notice to Council of your intention to 
commence work. 

You will find attached an application form for a Construction Certificate.  Should 
you require Council to issue this Certificate you should complete this application 
and forward it, together with plans and specifications, to Council for approval. 

You will find attached a form for the “Notice of Commencement of Building Work 
and Appointment of Principal Certifying Authority”, which you are required to 
submit to Council at the appropriate time and at least two (2) days prior to the 
commencement of work. 

Should you appoint Council as the Principal Certifying Authority, relevant 
inspection fees will be required to be paid at the time of lodgement of this form. 

(pt020.doc) 

(3) The BASIX commitments shall be indicated on the plans to the satisfaction of 
Council or an Accredited Certifier prior to the issue of the Construction Certificate. 
(pt034.doc) 

(4) A sign must be erected in a prominent position on any site on which building 
work, subdivision work or demolition work is being carried out: 

a Showing the name, address and telephone number of the Principal Certifying 
Authority for the work; 

b Showing the name of the principal contractor (if any) for any building work 
and a telephone number on which that person may be contacted outside 
working hours; and 

c Stating that unauthorised entry to the work site is prohibited. 

Note:  Any such sign is to be maintained while the building work, subdivision work 
or demolition work is being carried out, but must be removed when the work has 
been completed.  The sign will be provided by the nominated Principal Certifying 
Authority for the relevant fee. (pt060.doc) 

(5) No building work is to commence until details prepared by a practising structural 
engineer have been submitted to and accepted by the Principal Certifying 
Authority for any reinforced concrete slabs, footings or structural steel. (pt062.doc) 

(6) A certificate from a practising structural engineer shall be obtained to indicate 
that the existing structure is capable of supporting the proposed additional loads, 
and shall be submitted to the Principal Certifying Authority, prior to work 
commencing. (pt063.doc) 

(7)  Details of compliance with condition no. 1 under the sub-heading ‘Building 
Construction’ shall be shown on the plans and provided to the Accredited Certifier 
prior to the release of the Construction Certificate. 
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Demolition Works 

(1)  Security fencing shall be provided around the perimeter of the demolition site and 
any additional precautionary measures taken, as may be necessary to prevent 
unauthorised entry to the site at all times during the demolition period. (dw010.doc) 

(2)  Asbestos – Statement Required 

No later than seven days prior to the demolition of any building or structure, a 
written statement must be provided to Council indicating whether the building or 
structure contains asbestos or material containing asbestos and, if so, the 
following must also be provided: 

(a) A hazardous substances audit report prepared by a competent and 
appropriately qualified person in compliance with AS2601-1991; and 

(b) A hazardous substances management plan prepared by a competent and 
appropriately qualified person in compliance with AS2601-1991. 

Asbestos – Licensed Contractors 

Demolition works involving the removal and disposal of asbestos cement must 
only be undertaken by contractors who hold a current WorkCover Demolition 
Licence or a current WorkCover Class 2 (Restricted) Asbestos Licence. 

Asbestos – Notification of Neighbours 

Fourteen days prior to the commencement of any demolition works involving 
asbestos, all immediate neighbours should be notified in writing of the intention 
to carry out asbestos demolition works.  Copies of these written notifications 
should be retained and provided to Council. 

Asbestos – Tip receipts 

Documentary evidence in the form of tip receipts from an approved Waste 
Management Facility shall be obtained demonstrating the appropriate disposal 
of the asbestos waste.  Tip receipts shall be provided to Council prior to any 
further building works being undertaken on the site. 

Asbestos – Clearance Certificate 

Following the removal of all friable asbestos and prior to further works being 
carried out on the site, a clearance certificate from an independent competent 
person in accordance with the National Occupational Health and Safety 
Commission Code of Practice for the Safe Removal of Asbestos is to be obtained 
and submitted to Council. 

Asbestos – Less than 10m2 of Bonded Asbestos Sheeting 

Demolition works involving the removal of less than 10m2 of bonded asbestos 
sheeting may be carried out by a licensed builder who has completed an 
appropriate bonded asbestos removal course. 
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Completion of demolition works 

Council will monitor and review the demolition of the structure to ensure all 
conditions of consent application to the removal of asbestos has been satisfied. 
(dw015.doc) 

(3)  Safe access to and egress from adjoining buildings shall be maintained at all 
times for the duration of the demolition work. (dw020.doc) 

(4)  The techniques adopted for stripping out and for demolition shall minimise the 
issue of dust into the atmosphere. (dw030.doc) 

Site Facilities 

(1) An appropriate temporary toilet facility shall be provided on site, located inside 
the property boundaries, prior to commencement of works.  The temporary toilet 
shall be maintained in a clean/sanitary condition at all times. (sf010.doc) 

(2) During construction the applicant shall provide, inside the property boundaries a 
suitable waste container for the disposal of all papers, plastics and other light-
weight materials. (sf015.doc) 

(3) A sign must be erected in a prominent position on the premises on which the 
erection or demolition of a building is being carried out: 

a Stating that unauthorised entry to the premises is prohibited; and 

b Showing the name of the builder or other person in control of the worksite 
and a telephone number at which the builder or other person may be 
contacted outside working hours.  

Any such sign is to be removed when the erection or demolition of the building 
has been completed. (sf020.doc) 

Stormwater Management 

(1) Stormwater shall be connected to the existing system. (sm005.doc) 

(2) The stormwater drainage system shall be completed in accordance with the 
details approved by the Private Certifying Authority. (sm006.doc) 

(3)  Prior to issue of any Construction Certificate, the accredited Certifying Authority 
shall ensure that the design of the development causes no adverse effects to 
adjoining properties as a result of stormwater run-off and allowance is made for 
surface run-off from adjoining properties in the design. 

Acoustic 

(1)  All recommendations contained in the approved acoustic assessment report 
prepared by Benbow Environmental dated 11 November 2019 must be adopted, 
implemented, and adhered to.  

Any changes made to the proposal that would alter the outcome will require a 
further assessment and a copy of this further report shall be provided to the PCA 
and council for approval and all recommendations of the report shall be adopted, 
implemented and available upon request of the Council. 
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(2)  The air conditioner/s must comply with the requirements of Protection of the 
Environment Operations (Noise Control) Regulation 2008 and must not emit 
noise that is audible within a habitable room in any other residential property 
(regardless of whether any door or window to that room is open): 

i) before 8.00am and after 10.00pm on any Saturday, Sunday or public 
holiday; or 

ii) before 7.00am and after 10.00pm on any other day; and 
iii) emit a sound pressure level when measured at the boundary of any other 

residential property, at a time other than those specified in (i) and (ii) above, 
which exceeds the background (LA90, 15minutes) by more than 5dB(A). 
The source noise level must be measured as a LA eq 15 minute. 

Mechanical Ventilation on Rooftop 

(1)  Noise from mechanical ventilation must be no more than 5dB above background 
during the allowed hours of 7am and 8pm weekdays and 8am and 8pm 
weekends and public holidays.  During the restricted hours (between 8pm and 
7am weekdays and 8pm and 8am weekends and public holidays) noise is not to 
be audible in a habitable room of a residential premises. 

(2)  All exhaust air shall be discharged to atmosphere in such a manner as not to 
cause danger or nuisance to occupants in the building, occupants of 
neighbouring buildings or members of the public. 

(3)  Odour reduction devices (ie. Activated Carbon Filtration) must be installed as per 
approved plans. 

Inspections 

(1) The building work shall be inspected at critical and other stages as required by 
the Principal Certifying Authority for the development. 

NOTE: Should you choose Council to be your Principal Certifying Authority for 
this development you will be advised of the required building inspections and 
applicable fees at the time of that appointment. (bu015.doc) 

Building Construction 

(1) All building work must be carried out in accordance with the requirements of the 
Building Code of Australia. (bu010.doc) 

(2) The roadway, footpath or Council reserve shall not be used to store building 
material, plant and/or machinery without the prior approval of Council. (bu086.doc) 

(3) All excavations and backfilling must be executed safely in accordance with 
appropriate professional standards. (bu090.doc) 

(4) All excavations must be properly guarded and protected to prevent them from 
being dangerous to life or property. (bu095.doc) 

(5) The Reduced Levels (RL) of the proposed development must be in accordance 
with the approved plans.  Certification of these levels by a registered surveyor 
must be submitted to an accredited certifier or Council prior to proceeding past 
that level. (bu120.doc) 
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(6) A survey shall be undertaken and a copy be made available to Council or an 
accredited certifier, certifying that the building is correctly located in relation to 
the boundaries of the site and in accordance with the approved plans.  Such 
survey shall be submitted at peg out stage. (bu125.doc) 

(7) Construction and demolition work, delivery of materials and plant, etc shall only 
take place between the following hours; 

Monday to Friday - 7.00 am to 5.00 pm 

Saturdays  - 8.00 am to 1.00 pm 

No construction work is to take place on Sundays or Public Holidays. (bu151.doc) 

(8) The Waste Management Plan shall be strictly adhered to at all stages during the 
demolition, construction and/or subdivision work.  All waste nominated for 
disposal must be disposed of at a licensed landfill facility.  All waste nominated 
for recycling must be reused or recycled. (bu153.doc) 

Utility Servicing 

(1) A Section 73 Compliance Certificate under the Sydney Water Act 1994 shall be 
obtained from Sydney Water.  The Section 73 Certificate shall be submitted to 
Council prior to issue of the final Occupation Certificate. (us005.doc) 

Prior to Occupation 

(1) The completed Waste Management Compliance Sheet (Appendix 1C) shall be 
submitted to and approved by Council prior to issue of any Occupation 
Certificate. 

Supporting documentation (dockets/receipts) showing type of material, weight 
and details of NSW EPA licensed waste facility, verifying recycling and disposal, 
must be attached to the Waste Compliance Sheet. (po002.doc) 

(2) The BASIX schedule of commitments shall be complied with prior to the issue of 
a Final Occupation Certificate for the development and if required a certificate 
shall be provided to the Principal Certifying Authority from a properly qualified 
person to certify that the BASIX schedule of commitments have been provided 
and/or installed. (po003.doc) 

(3) The whole or part of the building must not be occupied unless an Occupation 
Certificate has been issued in relation to the building or part in accordance with 
Section 6.9 of the Environmental Planning and Assessment Act 1979. 

NOTE:  A Fire Safety Certificate must be provided in accordance with the 
Environmental Planning and Assessment Regulations 2000 prior to the issue of 
an Occupation Certificate excepting Class 1(a), 10(a) & 10(b) structures. (po005.doc) 

(4) A certificate must be obtained from an appropriately qualified acoustic consultant 
stating that the recommendations outlined in the acoustic assessment report, 
prepared by Benbow Environmental dated 11 November 2019, have been 
completed and that relevant noise criteria have been satisfied. The certificate 
must be submitted to the Principal Certifying Authority prior to the issue of any 
Occupational Certificate. 
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(5)  A certificate of compliance for the exhaust canopy showing it complies with 
AS/NZ 1668.1 and AS 1668.2-2002 ―The use of ventilation and air conditioning 
in buildings – Ventilation design for indoor air contaminant control” must be 
submitted to the Principal Certifying Authority and Council prior to the issue of 
any Occupational Certificate. 

(6) A privacy screen a minimum of 1.5m high of material of minimum construction 
standard as timber lattice shall be provided along the north-eastern side of the 
second floor rear ‘Sea Deck’.  The privacy screen must be installed to the 
satisfaction of the Principal Certifying Authority prior to the issue of any 
Occupation Certificate. (po037.doc) 
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12.6 10.2019.81.1 - Lot 52 DP 802835, Lot 90 DP 844399, Lots 91, 92, 93, & 94 
DP 1103274 - 14 & 16 Bland Street, Kiama - Demolition of Existing 
dwelling, construction of multi dwelling consisting of 4 attached 
dwellings and Community Title Subdivision 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

This report reviews Development Application No 10.2019.81.1 which involves the 
demolition of an existing dwelling, construction of multi dwelling consisting of 4 
attached dwellings and Community Title Subdivision. 

The report recommends that Council approve Development Application No 
10.2019.81.1 as the proposal is: 

 Permissible in the R3 Medium Density Residential and complies with the zone 
objectives and is consistent with the relevant development standards of the 
Kiama LEP 2011, and 

 Generally consistent with Kiama DCP 2012. 

Finance 

N/A 

Policy 

N/A 

Consultation (Internal) 

Please refer to the “Internal Referrals” section in this report. 

Communication/Community Engagement 

Required: Yes (Newspaper advertisement, onsite notice and letter 
notification). 

Notification Period:  14 days from 22/05/2018 to 05/06/2018. 

Submissions: 5 submissions. 

 
 

Attachments 

1 10.2019.81.1 - Plans⇩  

Enclosures 
Nil 
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  RECOMMENDATION 

That Council approve Development Application No 10.2019.81.1 under Section 4.16 
of the Environmental Planning and Assessment Act 1979, subject to conditions at the 
end of this report. 

 

BACKGROUND 

Development Site 

The property is described as Lot 52 DP 802835, Lot 90 DP 844399, Lot 91, 92, 93, & 
94 DP 1103274 which are located at Nos 14 & 16 Bland Street, Kiama.  

The overall sites measure 11,652m2 and is irregular in shape. The site currently 
contains a single dwelling and is bounded by residential land containing principally 
dwellings.  

The site is zoned R3 Medium Density Residential under Kiama LEP 2011. 

The site is cleared with pockets of scattered vegetation and slopes slightly too 
moderately towards a natural watercourse that traverses the subject site. 

The site drains to the natural watercourse. Access to the property is gained through a 
Public Road. 

The site is serviced by water, sewer, electricity, and telecommunications. 

The site is subject to the following constraints 

 Flooding affectation; 

 Noise and vibration from adjoining transport corridors/industry. 

 

Figure 1 – Locality plan 
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Figure 2 – Site photograph (view of the existing entry to 14 Bland Street)  

Description of the Proposed Development 

The application involves the following:  

 The demolition of the existing structures on Lot 52; and  

 The removal of 26 trees; and  

 The construction of multi dwelling housing development comprising 4 dwellings; 
and 

 The construction of the access driveway to Bland Street; and  

 Community Title Subdivision of the 4 dwellings each on a lot, with 1 lot for access, 
and with the creation of a residue Lot 6 essentially comprising the amalgamation 
of Lot 90 DP 844399, Lot 91, 92, 93, & 94 DP 1103274. 

Demolition of the Existing Dwelling & Removal of Trees 

The proposed development requires the demolition of the existing dwelling and 
associated structures on existing Lot 52.  

These structures include the existing brick dwelling with metal roof, the swimming pool 
adjacent to the dwelling, and the shed located adjacent to the north west side 
boundary. The Site Plan prepared by S-DC Building Design has been submitted as 
part of this development application.  

The Site Plan shows the existing structures to be demolished. 
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  The proposal also requires the removal of 26 trees with 11 trees to be retained on the 
subject site. 

The proposed multi-dwelling housing is configured as follows: 
 

Level Proposed use 

Ground 
Floor 

 Car parking consisting of: 

o 8 residential car parking spaces 

o 4 visitor car parking spaces  

 Each dwelling contains: 

o Open planned kitchen, living, dining  

o Powder room/laundry 

o Private open space 

o Alfresco  

First 
Floor  

 Each dwelling has: 

o 2 bedroom with 1 master bedroom with ensuite and walk in 

robe 

o Bathroom,  

o Living areas with access to additional open space area in 

the form of a balcony.  

The proposed dwellings are configured as follows: 
 

 Floor area (m2) Bedrooms Parking 

Unit 1 115 2 2 

Unit 2 115 2 2 

Unit 3 115 2 2 

Unit 4 115 2 2 

TOTAL 460 8 8 

The proposal is shown in Figures 3, 4, 5, 6, and 7 below: 
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Figure 4 – 3D montage of eastern elevation 

 

 

Figure 3 – 3D montage of western elevation 
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Figure 6 – Western elevation 

Figure 7 – Southern elevation 

Figure 8 – Landscape plan 
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Figure 9 – Community title subdivision plan 

Stages 2 and 3 

The architectural plans show the location of potential further development sites on 
proposed residue Lot 6 described as Stages 2 and 3, with the subject proposal shown 
as Stage 1.   

Stages 2 and 3 are the subject of separate development applications being lodged 
and approved, and do not form any part of this application, and have not been 
assessed.   

A condition of consent has been included in the recommendation to require separate 
consent to be sought and obtained to indicative Stages 2 and 3, and the architectural 
plan sheet showing Stages 2 and 3 will not form part of the stamped approved plan 
set. 

Section 4.15 Assessment 

The proposed development has been assessed in accordance with Section 4.15 of 
the Environmental Planning and Assessment Act 1979 (as amended) and the following 
matters are considered relevant. 
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  Relevant Environmental Planning Instruments 

State Environmental Planning Policy (Building Sustainability Index: BASIX) 2004 

A BASIX Certificate (987707M_02) was lodged with the application, which 
demonstrates that the development has been designed in accordance with BASIX. 

State Environmental Planning Policy No 55 - Remediation of Land 

Clause 7 of the SEPP No 55 requires Council to consider whether the land is 
contaminated and if it is contaminated if remediation works are required.  Council is 
unaware of any historic land use which would deem the site unsuitable for the 
proposed development, therefore the land is considered to be suitable for the 
proposed use.  

State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

Clause 9 and 10 of the SEPP (Vegetation in Non-Rural Areas) 2017 outlines that 
consent is required for the clearing of certain vegetation in non-rural areas. Council’s 
Development Control Plan (DCP) 2012 outlines that certain trees can be removed 
without requiring consent.  

Twenty-six trees are proposed to be removed as part of this application. The 
recommended conditions of development consent will act as the permit for the tree 
removal.  

Kiama LEP 2011 

Clause 2.3 - Zone objectives and Land Use Table 

The subject land is zoned R3 Medium Density Residential under Kiama LEP 2011. 
The proposal is defined as a Multi Dwelling Housing under the provisions of the LEP 
2011, which are permitted with consent in the R3 Medium Density Residential zone.  

The consent authority must have regard to the objectives for development in a zone 
when determining a development application in respect of land within the zone.  

The relevant zone objectives are as follows:  

• To provide for the housing needs of the community within a medium density 
residential environment. 

• To provide a variety of housing types within a medium density residential 
environment. 

• To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 

• To provide opportunities for multi-storey residential accommodation in locations 
close to shops, transport nodes, commercial services, public open space and 
employment opportunities. 

• To provide increased housing choice particularly housing suited to older people 
and people with a disability. 

• To increase the supply of affordable housing 
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  The proposed development is considered to be consistent with the objectives of the 
R3 zone because:  

i. the proposal provides for a variety of additional housing opportunities within a 
medium density residential environment; and 

ii. the proposal can enable end users of the development to provide facilities or 
services to the wider community; and 

iii. the proposed development providing multi dwelling housing in close proximity to 
open space reserves, schools, and the Kiama central business district; and  

iv. the applicant has demonstrated the dwellings can be readily converted to be 
accessibility compatible providing affordable options to seniors or individuals with 
a disability.    

Specific clauses requiring consideration: 

Clause 4.1A - Exceptions to Minimum Lot sizes in Zone R2 and Zone R3  

Clause 4.1A permits relaxation of the minimum size shown on the Lot Size Map for R2 
& R3 zones for subdivisions of dual occupancy and multi–unit housing.  

Development consent may be granted if the development is both: 

(a) the subdivision of land into 3 or more Lots, each Lot being equal to or greater 
than 150m2 if the land is in Zone R3 Medium Density Residential, and 

(b)  the erection of an attached dwelling, a semi-detached dwelling or a dwelling 
house on each lot resulting from the subdivision. 

The proposal complies with this provision as all four (4) Lots will have areas greater 
than 150m2 and will all contain attached dwelling houses. 

Clause 4.3 - Height of Buildings 

Clause 4.3 requires that the height of the building does not exceed the maximum 
height shown on the Height of Buildings Map.  

The height of building map identifies that a maximum building height of 8.5m applies 
to the site.  

The proposed multi dwelling housing will have a maximum height of 8.2m above 
existing ground level and as such complies. 

Clause 4.4 - Floor Space Ratio 

Clause 4.4 requires that the floor space ratio does not exceed the maximum floor 
space ratio shown for land on the Floor Space Ratio (FSR) map.  

The Floor Space Ratio (FSR) map of Kiama LEP 2011 identifies that a maximum floor 
space ratio of 0.7:1 applies to the site.  

As per the definition provided in Kiama LEP 2011 the gross floor area of the proposed 
development is 460m2. In this regard the proposed development has an FSR of 
0.0394:1 with the site and as such complies. 
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  Clause 6.2 - Earthworks 

Clause 6.2 lists considerations for proposals which involve earthworks.  

The proposal complies with the objectives of the clause and as the proposed 
earthworks are ancillary to the proposed dwelling separate development consent is 
not required. 

The proposed development is consistent with the relevant provisions of Kiama LEP 
2011 and is permissible within in the R3 Medium Density Residential zone. 

Any Draft Environmental Planning Instruments 

Draft SEPP – Land Remediation 

The draft Land Remediation State Environmental Planning Policy (SEPP), with 
accompanying maps, was on public exhibition from 25 January to 13 April 2018. 

The gazettal of the draft SEPP bringing it into law, is not considered to be imminent or 
certain because the public consultation periods closed on 13/04/2018.  

It is proposed the new land remediation SEPP will: 

 Provide a state-wide planning framework for the remediation of land; 

 Maintain the objectives and reinforce those aspects of the existing framework 
that have worked well; 

 Require planning authorities to consider the potential for land to be contaminated 
when determining development applications and rezoning land; 

 Clearly list the remediation works that require development consent; 

 Introduce certification and operational requirements for remediation works that 
can be undertaken without development consent. 

Additionally, an underpinning objective of the Draft SEPP is to transfer the 
requirements to consider contamination when rezoning land to a direction under 
Section 9.1 of the Environmental Planning and Assessment Act 1979.  

As the proposal is in relation to the erection of residential accommodation, and it is not 
mapped as being contaminated, it’s considered that the proposed development is 
consistent with this draft planning instrument. 

Kiama Development Control Plan 2012 

The proposed development is not inconsistent with the objectives Kiama DCP 2012.  
The minor non-compliances are addressed below: 

Chapter 5 – Medium Density Development 

C7 Cutting and filling on site is limited to 900mm external to the perimeter of the 
building. 

Comment 

The implications of the non-compliance with the cut and fill requirements have been 
considered in detail.  

https://www.legislation.nsw.gov.au/#/view/act/1979/203/part9/div9.1/sec9.1
http://classic.austlii.edu.au/au/legis/nsw/consol_act/epaaa1979389/
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  The applicant has provided a variation request to this requirement. The key 
components of the applications can be seen below:  

The proposed cut will aid the proposed multi-dwelling development by minimising 
the amenity impacts of visual privacy and over shadowing to the existing 
dwellings to the south west.  

The proposed multi-dwelling development is 2 storeys high. However, as the site 
sits lower than the adjoining properties, the development will appear as a single 
storey development when viewed from the surrounding properties.  

The building has also been strategically positioned to step down the site following 
the slope of the land. This has reduced the amount of cut required across the 
site. 

The proposed cut required onsite will not introduce and foreseeable adverse 
impacts. Stormwater Layout Plans have been prepared by SET Consultants Pty 
Ltd, and show the proposed drainage of the site.  

The proposed cut and fill will ensure proper drainage of stormwater is possible. 
The proposed development is considered suitable for the subject site when 
considered in the context of the streetscape and locality.  

The objectives of the Kiama Development Control Plan are achieved and the 
proposed cut is considered suitable in relation to the surround properties in the 
immediate vicinity. 

The proposed development is considered reasonable when considering the 
surrounding built form.  

The extent of cut mitigates the extent of the cast of shadow from the built form on to 
the neighbouring Lots.  

Having regard to the objectives that underpin the control, and the positive outcomes 
that arise with support of the non-compliance, it is considered appropriate to vary the 
cut and fill requirements as it produces greater planning outcomes than a compliant 
design. 

Section 2 – Setbacks and Building Separation  

C9  Setback controls for development up to 2 storeys and 8.5m in height above 
existing ground  

 

Primary Street Frontage 4.5m  

Secondary Street Frontage  3.5m  

Side Setback (Ground Floor) 6m for habitable rooms and balconies/ 
terraces – 0.9 m for non-habitable rooms.  

Side Setback (First Floor)  6 meters for habitable rooms and 
balconies – 3m for non-habitable rooms.  

Rear setback 6m 
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  If minimum daylight access, ventilation, visual privacy and acoustic privacy 
requirements can be demonstrated, encroachment of up to 3m into side setbacks 
for habitable rooms and balconies may be acceptable. 

Comment 

The non-complaint setbacks under the proposed development are as follows:  

 Northern boundary (Dwelling 1) – 2m 

 Southern boundary (Dwellings 4) – 3.5m. 

The applicant has provided a variation request to this requirement as shown below:  

The side setback on the north eastern side boundary is setback by 2m to the 
boundary. The side elevation consists of high windows on both floors. Therefore, 
the 3m encroachment is considered justifiable as the privacy of the adjoining 
properties and solar access in not impacted.  

However, as the side setback is only 2m, this would still require a 1m variation to 
the DCP control. This equates to a 33% variation to the control. 

The side boundary seeking the side setback variation is shared with a similar 
multi-dwelling development. There is no potential for the proposed multi-dwelling 
to overshadow the existing developments on the surrounding land.  

Shadow Diagrams have been prepared by S-DC Building Design have been 
submitted with this application and shows that the 2m side setback will have no 
significant effects on the shadow projections onto the surrounding properties.  

The side elevation has also been designed to include high windows on both floors 
to ensure privacy is retained and limit the overlooking to surrounding 
developments. 

Shadow Diagrams have been submitted with this application and show that the 
proposed developments shadow projections are acceptable on the adjoining 
properties.  

The proposed encroachment into the rear setback of the development does not 
impact on the availability of the required 24m2 private open space provided to 
each of the dwellings.  

When considering variations to the DCP it is imperative that despite proposals being 
numerically non-compliant, that the development is still achieving the objectives of the 
respective control in question.  

The objectives that underpin the setback requirements are as follows:  

 Provide sufficient separation and articulation to provide high level of visual and 
acoustic privacy for existing and new occupants.  

 To ensure that development is designed for climate change including possibility 
of higher winds, extreme rain events etc.   
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   To ensure the high level architectural merit of buildings to ensure high levels of 
liveability and street amenity.  

 To encourage lot amalgamation and discourage leaving isolated lots surrounded 
by larger developments.  

 To ensure that all environmental risks such as coastal processes/sea level rises 
etc are taken into consideration in the development process.  

 To ensure that all design is to incorporate a high level of daylight, sunlight, air 
flow and ventilation to all housing.  

 To select building types appropriate to the site’s topography, local context, 
location, dimensions and landform.  

 To ensure that any significant existing vegetation is retained and enhanced.  

 To encourage a mix of housing forms to assist in achieving urban consolidation 
initiatives particularly in localities close to business. 

The proposed development seeks development consent for a side boundary setback 
variation of 2 meters on the northern side of Dwelling 1 where the DCP requires a 
minimum of 3 meters. 

This variation is representative of a departure of 33% from a compliant design.  

The secondary setback variation is in relation to the rear boundary setback.  

Kiama DCP 2012 requires that the rear building line be 6m.  

Under the current proposal, the development is sited at 3.5m from the rear boundary. 

However, the development is sited on an axis that does not run parallel to the rear 
boundary.  

In this regard, the proposed development is not wholly non-complaint with the rear 
building line requirements of Kiama DCP 2012.  

When considering the proposed variation against the objectives that underpin it, the 
proposed setbacks are considered reasonable.  

The proposal maintains a sufficient level of separation between existing developments 
on adjoining lots. The utilisation of screening on windows located on the walls of the 
non-compliant setback further maintains a high level of privacy for end users of the 
development and the adjoining properties.  

Despite the proposal, being located on a battle-axe allotment the design has 
architectural merit that provides visual interest to the built form and ensures a high 
level of liveability and end user amenity.  

Further, the proposed development creates an environment for end users of the 
development significant access to daylight, solar access, and ventilation ensuring a 
high-quality outcome for both the adjoining properties and its respective end users.  
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  In this regard, the proposed development despite being numerically non-complaint is 
readily achieving the objectives that under the setback requirements.  

The proposed development generally complies with the relevant controls of the DCP 
2012, and where strict compliance is not achieved the objectives of the controls are 
maintained.  

Any Planning Agreement 

Nil. 

Any Matters Prescribed by the Regulations 

 NSW Coastal Policy 1997: A Sustainable Future for the New South Wales Coast 

The proposal does not compromise the strategic actions or principles (Appendix C - 
Table 3) adopted within the NSW Coastal Policy 1997. 

 Australian Standard AS 2601 - 1991: The Demolition of Structures 

The proposal is not inconsistent with Australian Standard AS 2601 - 1991: The 
Demolition of Structures 

Any Coastal Zone Management Plan 

Nil. 

The Likely Impacts of the Proposed Development 

Road Noise 

The subject site is located adjacent to the Princess Highway Motorway and noise and 
vibration from this transport corridors will likely occur. 

Under clause 102(3) of the Infrastructure SEPP it stipulates that development for the 
purposes of residential accommodation adjacent to such transport corridors that the 
LAeq levels are not exceeded: 

(a) in any bedroom in the residential accommodation - 35 dB(A) at any time between 
10 pm and 7 am, 

(b) anywhere else in the residential accommodation (other than a garage, kitchen, 
bathroom or hallway) - 40 dB(A) at any time 

A condition of development consent will be imposed requiring the development to 
satisfy these requirements.  

Construction works will generate some noise, though conditions of consent can be 
imposed to ensure that works are undertaken only within specified hours to limit 
impacts upon neighbours. No ongoing significant noise impacts are expected as a 
result of the development. 
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  Flooding 

The site is traversed by a watercourse that may give rise to flooding impacts. Kiama 
Council has undertaken a Flood Study and Council’s Engineering Department has 
undertaken assessment of the proposed development against this document and have 
raised no concerns in relation to this matter. 

Biodiversity and Vegetation Removal  

The application does propose clearing of native vegetation, and therefore the 
Environmental Planning and Assessment Act 1979 Part 1 Section 1.7 applies to the 
development. 

The application is furnished with an arborist report that outlines that the removal of the 
vegetation will not result in any significant or irreversible impact on the species of will 
threaten ecological communities.  

The arborist report suggests the removal of 26 trees which are a collection of native 
and non-native species. Some trees are exempt and have been labelled ‘A’ on the 
figure below. Trees marked ‘B’ where on the survey plans, though absent from the 
site.  

The arborist has provided the following comments on the trees marked for removal in 
the proposed development: 

Tree No. 2 and 28-40 

These trees are not adversely impacted by design, that is, they conform to a 
minor encroachment or less and the nominated zones of protection (TPZ, SRZ) 
based on the requirements of the Protection Specification, Section 8.0. 

The proposed design does not adversely affect these trees. 

Note that tree No. 2 has been proposed for removal. 

Trees No. 1 and 3-27 

The proposed design can impact adversely on these trees and may be unable to 
be retained based on the design. The following summary provides the extent of 
impact and respective mitigation available. 

Trees No. 5-8 

Based on the species, significance, and useful life expectancy, these trees are 
considered to warrant a design modification to retain. The proposed grade of the 
drive throughout this tree group is elevated, therefore allowing a possibility for 
tree retention based on a modified drive surface and fill that retains the root 
system. The shape of the drive end adjacent to these trees may allow for 
reshaping and reducing the encroachment. 
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  Trees No. 27 

Allowing for the cross-over to be a new construction- this will increase the 
encroachment to 34% (i.e., an additional fifteen percentage points from the 
cross-over). An opportunity for retaining this tree can exist, although will be 
pending the depth of excavation required to construct the crossover and drive. 
The ‘driveway long Section’ suggests no cut, therefore supporting the opportunity 
for retaining this tree. 

Trees No. 19-26 

Based on the species, significance, and useful life expectancy, these trees are 
not considered to warrant design modification to retain. 

Trees No. 20 and 24 

These trees provide poor form and a limited useful life expectancy and could be 
removed irrespective of the proposed work 

Trees No. 29-40  

Are located in the neighbour’s lot, therefore constitute ownership by a second 
party. Any proposed works within the zones of protection for these trees must 
not adversely affect these zones, and the trees shall be retained and protected 
from any site works. 

Council’s Landscape officer does not object to the removal of the trees numbered 1-
26 on the Figure below. Conditions of development consent will be imposed to reflect 
the proposed development and tree removal.  
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Figure 10 - Area of Assessment for Tree Locations (Note Trees Identified as ‘A’ are exempt) 

Streetscape 

The design of the proposed development is considered to be reasonable when 
considered in relation to the context of the site. The bulk, scale and design of the 
proposal is consistent with relevant planning instruments and is not inconsistent with 
the streetscape. 

The proposed development is sited along a battle axe handle so the built form will 
impact upon the existing streetscape.  
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  Privacy and Overlooking 

No significant concerns are raised in relation to privacy loss and overlooking resulting 
from the proposed development. 

Overshadowing 

Shadow diagrams have been supplied with the development application which indicate 
that the overshadowing impacts of the proposed development will be reasonable. 

The orientation of the allotment is such that the submitted shadow diagrams show that 
the proposed development will predominantly overshadow the side and rear setbacks 
of the subject site and the adjoining site. 

A submission was lodged against the application, raising concerns of the over 
shadowing implications associated with the proposed development on the photovoltaic 
solar panels on the adjoining property.  

The existing vegetation towards the southern boundary of the subject site significantly 
overshadow the pool and solar panels. The application proposes to remove a 
substantial amount of this vegetation that is currently overshadowing the adjoining 
property to the south.  

This proposed development will not unreasonably overshadow the solar collectors on 
the adjoining property to the south. Rather it is considered that the proposed 
development will increase the solar access opportunities to the adjoining property to 
the south as the vegetation currently overshadowing the property is proposed to be 
removed.  

Shadow diagrams have been supplied with the development application which indicate 
that the overshadowing impacts of the proposed development will be reasonable as 
shown in Figure 9 below:  
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Figure 10 – Overshadowing diagrams - 9am 12pm 3pm shadows mid-winter 

Views 

The proposal will have no unreasonable impact upon views currently available from 
neighbours.  

Vehicular Access, Parking and Manoeuvring 

Sufficient car parking is proposed. 

Manoeuvring is compliant with AS/NZS 2890.1 – 2004 and the driveway will comply 
with required gradients. 

Stormwater Management 

A satisfactory drainage design has been provided with the application. 

All stormwater will drain to the street. 

Environmental and Vegetation Impacts 

The trees numbered 1 - 26, as detailed in the Arborist Report (amended) by Allied 
Trees dated June 2020 Reference no. D3868A, are proposed to be removed for the 
development.  

This issue has been considered by Council’s Landscape Officer and no concerns have 
been raised. 

Fauna Impacts – It is unlikely that the proposal will have a significant negative impact 
on any fauna or fauna habitat. 
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  Impact on Soil Resources – Construction activities have the potential to impact on soil 
resources by way of erosion and sedimentation. Conditions of consent should be 
imposed, if consent is granted, in relation to soil and water management controls to 
be implemented during construction. Satisfactory implementation of these controls will 
prevent significant impacts on soil resources. 

Impact on Water Resources – A rainwater tank will be provided, as required by BASIX. 
Stormwater will be conveyed to the street. Controls will be implemented during 
construction to minimise sedimentation. 

Social and Economic Impacts 

The proposed development will likely have minimal adverse social or economic 
impacts. The amenity impacts of the proposed development have been considered in 
detail and no concerns raised in submissions warrant refusal of the application. 

The Suitability of the Site for the Development 

The proposal fits within the locality and the site attributes are considered to be 
conducive to development. 

Submissions 

Public Submissions 

Notification letters were sent to neighbouring property owners who were provided with 
14 days in which to comment on the proposal.  

At the conclusion of the notification period 5 submissions were received. One 
submission was in support of the proposal and 4 submissions were against the 
proposal. 

The following (summarised) matters of concern: 

 Objection Assessment Officer’s Comment 

Item 1 Access Concerns have been raised about the additional 
vehicular traffic in Coryule Place. 

No access to the site is proposed from Coryule Place, 
and Councils engineering department has not raised 
this as an issue, as all access to the development is 
proposed from Bland Street. 

Item 2 Solar Access to 
Living areas of 
proposed 
development 

Revised plans propose balconies over the garage and 
living areas on the first floor to take advantage of solar 
access from the North West. 

The solar access for the proposed development is now 
considered to be reasonable.  
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 Objection Assessment Officer’s Comment 

Item 3 Privacy for 
adjoining 
neighbours 

Plans have been revised to orientate the balconies to 
the north west. Balconies have been removed off the 
eastern elevation. 

The revised plans now do not propose elevated 
balconies along the shared boundary of 10 and 14 
Bland Street.  

In this regard, it is considered that the privacy for 
surrounding development is acceptable as all elevated 
balconies and living areas are orientated away from 
neighbouring properties back yards. 

Item 4 Stormwater  Councils engineering department has not raised this as 
an issued and found the proposed method of 
stormwater disposal proposed to be acceptable. 

Item 5 Overshadowing 
of adjoining 
properties and 
POS of the 
proposed 
development 

This matter has been addressed above under the 
heading Overshadowing 

Despite the proposed development overshadowing the 
majority of the backyards of the development it is the 
neighbouring properties to the South of the subject site 
will be most affected by overshadowing from the 
proposed development.  

The shadow diagrams provided indicate that the 
respective POS areas and solar collectors of these 
sites receive sufficient solar access and the 
development is compliant with the Kiama DCP 2012 
requirements in this regard.  

Not to dismiss the genuine claims of the submitters, but 
the overshadowing implications of the proposed 
development have been considered in detail and the 
impacts of overshadowing are considered acceptable. 

Item 6 Construction 
works 
impacting 
vegetation on 
adjoining 
properties.  

The core issue that stemmed from the initial plan set 
was the extent of excavation and size of retaining walls 
that were proposed along the common boundary of 10 
and 14 Bland Street.  

The extent of the excavation and size of the retaining 
wall along the shared boundary of 10 and 14 Bland 
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 Objection Assessment Officer’s Comment 

Street have been significantly reduced as shown in the 
image below:  

 

In this regard, it is consdiered that the works required 
to create the retaining walls for the dwellings can be 
undertaken without detrimentally impacting on the 
vegetation of adjoining properites. 

Nevertheless, a condition of development consent will 
be imposed requiring works within the zones of 
protection for these trees must not adversely affect 
these zones, and the trees shall be retained and 
protected from any site works. Council’s Landscape 
Design Officer raises no objection to the proposal 
subject to appropriate conditions being applied. 

External Referrals 

The application was referred to the following State Government Departments. 

Natural Resource Access Regulator  

NRAR issued their General Terms of Approval.  

Conditions of development consent have been recommended should the application 
be approved. 
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  Internal Referrals 

The application was referred to the following Council Officers for their consideration. 

Consultant Architect 

Council’s consultant architect has undertaken an assessment of the proposed 
development and has considered that the application is acceptable.  

The consultant architect has identified an alternative entry gate materiality in lieu of 
the proposed breeze blocks.  

The consultant’s comments on this matter are as follows: 

The breezeblock component surrounding the entry gate does not appear 
consistent with the aesthetic language of the proposal. It is recommended that 
the garage bricks are arranged in a way that act as breezeblocks, but maintains 
the same architectural language as the garage (See image below) 

 

The desired effect the consultant architect is trying to deliver is understood, however 
the separation distances between the proposed garages with the inclusion of a 
security gate does not lend itself to this design because the remaining perimeter area 
is too narrow to accommodate the spacing required for the overlapping of conventional 
brick to allow airflow. 

In this regard, the proposed breeze blocks are considered reasonable due to the 
development being sited along a battle-axe handle and not being directly visible from 
the streetscape.  
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  Building Assessment Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Subdivision & Development Engineer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Landscape Design Officer 

The proposal seeks consent to remove 26 trees from the subject site to facilitate the 
construction of the multi-dwelling house development.  

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

GIS Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

Waste Officer 

No objection has been raised in relation to the proposed development. Conditions of 
development consent have been recommended should the application be approved. 

The Public Interest 

The proposal is considered to be consistent with all relevant Environmental Planning 
Instruments and Development Control Plan, is not likely to cause significant adverse 
impacts to the natural or built environment, is not likely to cause significant adverse 
social and economic impacts, is suitable for the site and therefore is considered to be 
consistent with the public interest. 

Local Infrastructure Contributions  

Section 7.11 Contributions 

Since the existing 5 lots that are the subject of the application each meet the minimum 
lot size in the R3 zone, they each have a dwelling entitlement, that provides a credit 
for each dwelling lot proposed in the Community Title Subdivision with respect to the 
levy of local infrastructure contributions to meet the increased demand the 
development would generate on local infrastructure. 

As the proposed development seeks to amalgamate 5 lots in circumstances where 4 
dwellings are proposed, the payment of Section 7.11 contributions under Subdivision 
3 of the Environmental Planning & Assessment Act 1979 is not open to the Council 
since there is no new or additional demand for local infrastructure and therefore the 
nexus to levy contributions for infrastructure does not arise. 
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  Also, the residue proposed Lot 6 will retain a credit of 1 dwelling lot, and in this regard 
any future development within Stages 2 and 3 will have the have the benefit of this 
credit for the first dwelling proposed on the lot, but every dwelling or dwelling lot 
thereafter will be subject to Section 7.11 Contributions. 

Final Comments and Conclusions 

The proposed development has been assessed having regard to all relevant matters 
for consideration prescribed by Section 4.15 of the Environmental Planning and 
Assessment Act, 1979. The proposal is consistent with Kiama LEP 2011 and relevant 
Kiama DCP 2012 Chapters. The proposed development is consistent with the 
objectives of the R3 Medium Density Residential zone. 

Consideration has been given to the social, economic and environmental impacts of 
the proposed development and no significant concerns are raised.  

Concerns raised in submissions have been considered and do not warrant refusal of 
the application. 

The proposed development is considered to be reasonable and conditional approval 
is recommended. 

Draft Conditions of Development Consent  

General 

(1) The development shall be implemented generally in accordance with the details 
set out on the plan/drawing and supporting documents endorsed by Council as 
10.2019.81.1 dated xx/xx/xxxx except as amended by the following conditions: 
(g005.doc) 

(2) The development shall be completed in accordance with the approved colour 
schedule (g014.doc) 

(3) No development/work is to take place until a Construction Certificate has been 
issued for the development and the necessary conditions of development consent 
satisfied to enable issue of a Construction Certificate. (g030.doc) 

(4) The development shall not be occupied until such time as all conditions of this 
Development Consent are met or unless other satisfactory arrangements are 
made with the Principal Certifying Authority. (g040.doc) 

(5) The property owners shall be made aware that all Aboriginal relics in NSW are 
protected under Section 90 of the National Parks and Wildlife Act 1974, which 
makes it an offence to knowingly damage, disturb, deface or destroy an Aboriginal 
relic or site, without first obtaining the written consent of the Director-General of 
the National Parks and Wildlife Service.  If such a site is discovered, the Southern 
Zone Archaeologist of the National Parks and Wildlife Service shall be contacted 
immediately. (g050.doc) 

(6) The developer shall provide and maintain temporary fencing around the 
development site to prevent unauthorised entry into the site by persons or 
livestock and shall remove the temporary fencing upon completion of all work.  
(g140.doc) 
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  (7) The developer shall not carry out any work other than emergency procedures to 
control dust or sediment-laden runoff outside the normal working hours, namely, 
7.00am to 5.00pm, Monday to Friday and 8.00am to 1.00pm Saturday, without 
the prior written approval of the Principal Certifying Authority.  Any request to 
vary these hours shall be submitted to the Principal Certifying Authority in writing 
detailing:- 

a The variation in hours required. 

b The reason for that variation. 

c The type of work and machinery to be used.  (g165.doc) 

(8) No building Construction Certificate is to be released until details prepared by a 
practising structural engineer have been submitted to and accepted by the 
Accredited Certifier for the retaining walls. 

(9) The roadway, footpath or Council reserve shall not be used to temporarily or 
permanently store building material, plant and/or machinery without the prior 
approval of Council. 

(10)  One (1) of the four (4) dwellings is required to be readily capable of being 
converted to meet Adaptable Housing (Australian Standard AS 4299). 

(11) No development consent has been granted for the indicative Stage 2 and 3 
works. Separate development consent is required to be sought for Stages 2 and 
3.  

Prior to Commencement of Works 

(1) Building work must not commence until the Principal Certifying Authority for the 
development to which the work relates has been informed of: 

i The licensee's name and contractor licence number; 

ii That the licensee has complied with Part 6 of the Home Building Act 1989. 

In the case of work to be done by any other person, the Principal Certifying 
Authority: 

a Has been informed in writing of the person's name and owner builder permit 
number; 

or 

b Has been given a declaration, signed by the owner/s of the land, that states 
that the reasonable market cost of the labour and materials involved in the 
work is less than the amount prescribed for the purposes of the definition 
of owner-builder work in Section 29 of the Home Building Act 1989. (pt005.doc) 
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  (2) The developer shall lodge with Council a bond of $3,000.00, in the form of an 
unconditional bank guarantee or cash, prior to the commencement of any work, 
as a security for new and remedial work associated with the development 
proposal and covering all work within the public roads administered by Council 
under the Roads Act 1993 and compliance with the submitted Waste 
Management Plan during the course of construction. 

The developer shall submit a dilapidation survey prior to commencement of any 
work within the road reserve. 

The bond shall be refunded in full subject to the following:- 

a  There being no damage to the infrastructure within the road reserve. 

b  Twelve (12) months has elapsed from the date of issue of the occupation 
certificate (where included as a consent condition) and subdivision 
certificate (where included as a consent condition). 

Note: If both certificates are required in this approval, the bond may be 
returned twelve (12) months from the date of the certificate issued last. 

c  The submission and approval by Council of a waste compliance certificate, 
inclusive of supporting documentation (dockets/receipts) verifying 
compliance with the Waste Management Plan as provided to Council. (pt013.doc) 

(3) Under the provisions of the Act, work may not commence on the development 
until the following is carried out: 

a Detailed plans and specifications of the building must be endorsed with a 
Construction Certificate by Council or an Accredited Certifier; and 

b You must appoint a Principal Certifying Authority (can be either Council or 
an Accredited Certifier); and 

c You must notify the Council of the appointment; and 

d You must give at least two (2) days’ notice to Council of your intention to 
commence work. 

You will find attached an application form for a Construction Certificate.  Should 
you require Council to issue this Certificate you should complete this application 
and forward it, together with plans and specifications, to Council for approval. 

You will find attached a form for the “Notice of Commencement of Building Work 
and Appointment of Principal Certifying Authority”, which you are required to 
submit to Council at the appropriate time and at least two (2) days prior to the 
commencement of work. 

Should you appoint Council as the Principal Certifying Authority, relevant 
inspection fees will be required to be paid at the time of lodgement of this form. 

(pt020.doc) 
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  (4) The BASIX commitments shall be indicated on the plans to the satisfaction of 
Council or an Accredited Certifier prior to the issue of the Construction Certificate.  

(5) A sign must be erected in a prominent position on any site on which building work, 
subdivision work or demolition work is being carried out: 

a Showing the name, address and telephone number of the Principal Certifying 
Authority for the work; 

b Showing the name of the principal contractor (if any) for any building work 
and a telephone number on which that person may be contacted outside 
working hours; and 

c Stating that unauthorised entry to the work site is prohibited. 

Note:  Any such sign is to be maintained while the building work, subdivision work 
or demolition work is being carried out, but must be removed when the work has 
been completed.  The sign will be provided by the nominated Principal Certifying 
Authority for the relevant fee. (pt060.doc) 

(6) No building work is to commence until details prepared by a practising structural 
engineer have been submitted to and accepted by the Principal Certifying 
Authority for any reinforced concrete slabs, footings or structural steel. (pt062.doc) 

(7) A Project Arborist shall be appointed prior to any works on site. The Project 
Arborist is responsible for: 

a) The placement of protective fencing for the existing trees to be retained; 

b) The supervision of any tree branch pruning; 

c) The supervision of any tree root severing greater than 50mm in diameter; 

d) The supervision of trenching for stormwater pipes in the rear of the units; 

e) Recommend appropriate treatments as required when construction 
conflicts with tree protection; 

f) Confirmation that the project arborist has identified to the tree contractor 
the trees that are to be removed or retained in accordance with the 
conditions of consent listed above; 

g) Report attendance and actions by certification to the Principal Certifying 
Authority prior to issue of the Final Occupation Certificate. 

(8) The Project Arborist is to be adequately experienced and qualified with minimum 
Level 5 (AQF): Diploma in Horticulture (Arboriculture). 

Demolition Works 

(1) Throughout the demolition operations, adequate safety shall be maintained in 
public places adjoining the site.  Safety of the public shall be maintained by 
providing street closures, hoardings, scaffolding and other types of overhead 
protection, either singularly or in combination, in accordance with the 
requirements of Council and AS 2601. (dw005.doc) 
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  (2) Security fencing shall be provided around the perimeter of the demolition site and 
any additional precautionary measures taken, as may be necessary to prevent 
unauthorised entry to the site at all times during the demolition period. (dw010.doc) 

(3) Asbestos – Statement Required 

No later than seven days prior to the demolition of any building or structure, a 
written statement must be provided to Council indicating whether the building or 
structure contains asbestos or material containing asbestos and, if so, the 
following must also be provided: 

(a) A hazardous substances audit report prepared by a competent and 
appropriately qualified person in compliance with AS2601-1991; and 

(b) A hazardous substances management plan prepared by a competent and 
appropriately qualified person in compliance with AS2601-1991. 

Asbestos – Licensed Contractors 

Demolition works involving the removal and disposal of asbestos cement must 
only be undertaken by contractors who hold a current WorkCover Demolition 
Licence or a current WorkCover Class 2 (Restricted) Asbestos Licence. 

Asbestos – Notification of Neighbours 

Fourteen days prior to the commencement of any demolition works involving 
asbestos, all immediate neighbours should be notified in writing of the intention 
to carry out asbestos demolition works.  Copies of these written notifications 
should be retained and provided to Council. 

Asbestos – Tip receipts 

Documentary evidence in the form of tip receipts from an approved Waste 
Management Facility shall be obtained demonstrating the appropriate disposal 
of the asbestos waste.  Tip receipts shall be provided to Council prior to any 
further building works being undertaken on the site. 

Asbestos – Clearance Certificate 

Following the removal of all friable asbestos and prior to further works being 
carried out on the site, a clearance certificate from an independent competent 
person in accordance with the National Occupational Health and Safety 
Commission Code of Practice for the Safe Removal of Asbestos is to be obtained 
and submitted to Council. 

Completion of demolition works 

Council will monitor and review the demolition of the structure to ensure all 
conditions of consent application to the removal of asbestos has been satisfied. 
(dw015.doc) 

(4) Safe access to and egress from adjoining buildings shall be maintained at all 
times for the duration of the demolition work. (dw020.doc) 
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  (5) The techniques adopted for stripping out and for demolition shall minimise the 
issue of dust into the atmosphere. (dw030.doc) 

(6) Removal of dangerous or hazardous materials shall be carried out in accordance 
with the provisions of all applicable legislation and with any relevant 
recommendations published by the WorkCover Authority. (dw040.doc) 

(7) Removal of asbestos, or of materials containing asbestos fibres, shall be in 
accordance with the WorkCover Authority code of practice.  Disposal of asbestos 
materials shall be at premises certified to receive asbestos.  (dw045.doc) 

Access Construction 

(1) The developer shall construct the footpath access driveway in compliance with 
the Standards Australia publication AS/NZS 2890.1 Parking Facilities Part 1: Off 
Street Car Parking and Council's “Driveway and Footpath Works Procedure 
Manual”. (ac001.doc) 

(2) The access driveway shall be constructed to meet the design requirements of 
Council’s “Driveway and Footpath Works Procedure Manual”.  The access 
driveway shall be installed prior to the issue of any occupation certificate. (ac015.doc) 

(3) The applicant must provide, to Council, the appropriate fee for the inspections 
required for the construction of the footpath crossing/access driveway in 
accordance with Council’s adopted fees and charges.  This inspection fee must 
be paid prior to the commencement of works within the road reserve area. 

Work undertaken within the road reserve may only be undertaken by a Council 
approved contractor.  A list of approved contractors may be obtained from 
Council’s Engineering and Works Department. (ac020.doc) 

Car Parking and Vehicular Access 

(1) Car parking and manoeuvring shall comply with the requirements of the Standards 
Australia publication AS/NZS 2890.1 Parking Facilities Part 1: Off Street Car 
Parking. (c035.doc) 

Noise  

(1) Prior to the issue of the construction certificate the accredited certifying authority 
is to to the following LAeq levels are not exceeded:  

(a) in any bedroom in the residential accommodation - 35 dB(A) at any time 
between 10 pm and 7 am, 

(b) anywhere else in the residential accommodation (other than a garage, 
kitchen, bathroom or hallway) - 40 dB(A) at any time 

Stormwater Management 

(1) Stormwater shall be connected to the existing system. (sm005.doc) 

(2) All stormwater kerb and gutter connections to have a minimum of 40 millimetres 
cover of concrete finishing flush with the top of the existing kerb.  Pipe size to 
achieve this should be 90 millimetres in diameter. (sm010.doc) 
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  (3) The developer shall provide stormwater outlets to kerb lines converting to 90 
millimetre diameter uPVC for barrier kerbs and 127 x 64 x 4 millimetre steel 
rectangular hollow section hot dip galvanised or aluminium for roll kerb sections. 
(sm020.doc) 

(4) Surface water which is likely to discharge from the development site onto the road 
reserve shall be intercepted at the property boundary and conveyed to the kerb 
via a pipe outlet.  (sm025.doc) 

(5) The developer shall provide a detailed stormwater drainage network in accordance 
with the design requirements of “Section D5 Stormwater Drainage” of Kiama 
Development Code as appended to Kiama Development Control Plan 2012.  Full 
hydrological and hydraulic calculations and civil engineering drawings shall be 
submitted to the Accredited Certifying Authority prior to the issue of a Construction 
Certificate. (sm055.doc) 

(6) The developer shall provide on-site detention storage for stormwater runoff in 
conjunction with the proposed development drainage network.  An on-site 
detention system shall be designed to ensure that post development flow rates 
from the site are no greater than pre-developed site runoff at each discharge 
point for all rainfall events up to 1% Annual Exceedance Probability.  The 
applicant shall provide full hydrological and hydraulic computer modelling of the 
stormwater drainage system and provide this to the Accredited Certifying 
Authority for assessment and approval prior to the issue of the construction 
certificate. (sm060.doc) 

(7) The developer shall provide compliance certification from the hydraulic engineer 
verifying that the constructed stormwater drainage infrastructure meets with the 
approved design.  The certification shall be provided to the accredited Certifying 
Authority prior to the release of any Occupation Certificate. (sm130.doc) 

(8) The developer shall comply with the design requirements of Council’s “Water 
Sensitive Urban Design” policy in association with the design requirements of 
“Section D5 Stormwater Drainage” of the Kiama Development Code as 
appended to Kiama Development Control Plan 2012. 

Detail shall be submitted to the Principal Certifying Authority for assessment prior 
to the issue of the Construction Certificate. (sm150.doc) 

(9) The developer shall provide environmental stormwater management controls in 
the form of post development water quality (including first flush treatments such as 
trash arresters) and sedimentation control measures to be located within the 
proposed development site.  The proposed treatments shall be submitted to the 
accredited Certifying Authority for assessment and approval prior to the release of 
the Construction Certificate. 

(10) The developer shall comply with the design requirements of Council’s “Water 
Sensitive Urban Design” policy in association with the design requirements of 
“Section D5 Stormwater Drainage” of the Kiama Development Code as 
appended to Kiama Development Control Plan 2012. 
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  Detail shall be submitted to the accredited Certifying Authority for assessment prior 
to the release of the Construction Certificate. 

(11) Stormwater runoff from all impervious surfaces on the property shall be collected 
and conveyed to a point suitable for integration with either the natural or 
constructed stormwater drainage system.  A piped drainage system shall be 
provided to convey runoff from storms up to the 20% Annual Exceedance 
Probability (AEP).  Defined overland flow paths shall be provided to safely convey 
runoff from storm events up to the 1% AEP. 

(12) Prior to issue of any Construction Certificate, the accredited Certifying Authority 
shall ensure that the design of the development causes no adverse effects to 
adjoining properties as a result of stormwater run-off and allowance is made for 
surface run-off from adjoining properties in the design 

Utility Servicing 

(1) A Section 73 Compliance Certificate under the Sydney Water Act 1994 shall be 
obtained from Sydney Water.  The Section 73 Certificate shall be submitted to 
Council prior to issue of the final Occupation Certificate. (us005.doc) 

(2) The developer shall bear the cost of relocation of any service utilities required in 
the provision of vehicular access. (us045.doc) 

(3) One visitor space shall be designated as a car wash bay. The wash bay shall be 
bunded and connected to the Sydney Water Corporation's sewer and be subject 
to a licensed trade waste agreement with the Corporation. The wash bay shall be 
provided with a cold water tap and outdoor power supply point 

Geotechnical Requirements 

(1) There shall be no loss of support or encroachment of fill onto adjoining properties 
as a result of excavation or filling within the site.  (gr050.doc) 

Inspections 

(1) The building work shall be inspected at critical and other stages as required by 
the Principal Certifying Authority for the development. 

NOTE: Should you choose Council to be your Principal Certifying Authority for 
this development you will be advised of the required building inspections and 
applicable fees at the time of that appointment. (bu015.doc) 

Building Construction 

(1) All building work must be carried out in accordance with the requirements of the 
Building Code of Australia. (bu010.doc) 

(2) The roadway, footpath or Council reserve shall not be used to store building 
material without the prior approval of Council. (bu086.doc) 

(3) All excavations and backfilling must be executed safely in accordance with 
appropriate professional standards. (bu090.doc) 
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  (4) All excavations must be properly guarded and protected to prevent them from 
being dangerous to life or property. (bu095.doc) 

(5) If an excavation extends below the level of the base of the footings of a building 
on an adjoining allotment of land, the person causing the excavation to be made 
must: 

a Preserve and protect the building from damage; 

b Underpin and support the building in an approved manner, if necessary, 
and; 

c At least seven (7) days before excavating below the level of the base of the 
footings of a building on an adjoining allotment of land, give notice of 
intention to do so to the owner of the adjoining allotment of land and furnish 
particulars to the owner of the proposed work. (bu100.doc) 

(6) Where retaining walls exceed 1.0 metre in height, the wall is to be certified by a 
practising structural engineer prior to occupation of the building being permitted. 
(bu110.doc) 

(7) The Reduced Levels (RL) of the proposed development must be in accordance 
with the approved plans.  Certification of these levels by a registered surveyor 
must be submitted to an accredited certifier or Council prior to proceeding past 
that level. (bu120.doc) 

(8) Construction and demolition work, delivery of materials and plant, etc shall only 
take place between the following hours; 

 Monday to Friday - 7.00 am to 5.00 pm 

 Saturdays  - 8.00 am to 1.00 pm 

 No construction work is to take place on Sundays or Public Holidays. (bu151.doc) 

(9) The retaining walls must be wholly contained within the properties boundaries. 

Erosion and Sedimentation Controls/Soil and Water Management 

(1) All practical measures must be taken to ensure erosion and subsequent 
sediment movement off-site does not occur.  In particular: 

a A silt fence or equivalent must be provided downhill from the cut and fill 
area (or any other disturbed area).  Such fence must be regularly inspected 
and cleaned out and/or repaired as is necessary, and all collected silt must 
be disposed of in accordance with Council's Sedimentation Control Policy. 

b Unnecessary disturbance of the site (eg; excessive vehicular access) must 
not occur. 

c All cuts and fills must be stabilised or revegetated as soon as possible after 
the completion of site earthworks. 

d All the above requirements must be in place for the duration of the 
construction works. (esc005.doc) 
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  (2) The developer shall ensure that sediment-laden runoff from the site is controlled 
at all times subsequent to commencement of construction works.  Sediment 
control measures must be maintained at all times and checked for adequacy at 
the conclusion of each day's work. (esc020.doc) 

Landscaping Works 

(1) A detailed landscape plan shall be approved by the Principal Certifying Authority 
prior to issue of the Construction Certificate.  The plan shall be prepared in 
accordance with Chapter 8 of Kiama Development Control Plan 2012 and shall 
be consistent with the landscape concept plan. (lw010.doc) 

(2) The landscaping shall be maintained actively and regularly for a period of 26 
weeks commencing from the date of issue of the Occupation Certificate. (lw020.doc) 

(3) At the end of the 26 week landscape maintenance period and after any defects 
that occurred during that period have been corrected, a final Compliance 
Certificate shall be provided from a suitably qualified landscape professional 
stating that all landscape works have been completed and maintained in 
accordance with the approved landscape plans and the conditions of this 
development consent. (lw035.doc) 

(4) Prior to issue of the Occupation Certificate the developer shall provide a 
Compliance Certificate from a suitably qualified landscape professional or 
Council’s Landscape Officer stating that all landscape works have been 
completed in accordance with the approved landscape plans and the conditions 
of the development consent. (lw170.doc) 

(5) The trees numbered 1 - 26, as detailed in the Arborist Report (amended) by Allied 
Trees dated June 2020 Reference no. D3868A shall be removed for the 
development. The Project Arborist is to identify the trees from the description and 
plan in the amended arborist report prior to any tree removal by the tree 
contractor. Note - trees numbered 2, and 5 – 8 shall be included in the tree 
removal. 

(6) No machinery, builder’s material and/ or waste shall be located under the canopy 
of any tree, including trees overhanging from the neighbour’s property. 

(7) The street trees shall be protected with wooden battens as shown in the Arborist 
Report (amended) by Allied Trees dated June 2020 Reference no. D3868A.  

(8) During construction, any branches of the trees on site that need pruning for 
clearance of scaffolding or building shall be removed with the approval and 
supervision of the Project Arborist. 

(9) During construction, any tree roots greater than 50mm diameter that need 
pruning or severing shall be referred to the Project Arborist for advice on actions 
or treatments. 

(10) During construction, any drenching near the retaining wall on the eastern 
boundary under the canopy of the neighbour’s tree shall be done under the 
supervision of the Project Arborist. 
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  (11) During construction of the driveway crossover, should any excavation uncover 
the roots of the street tree then work is to proceed only under the supervision of 
the Project Arborist. 

(12) Gutter guards appropriate to the foliage and fruit of the existing trees on site 
should be installed in areas likely to be in the fruit/foliage fall area of the existing 
trees. 

(13) During construction any other matter arising that may harm any existing trees 
shall be referred to the Project Arborist. 

(14) Construction works within the zones of protection for the trees identified along 
the common boundary of 14 and 10 Bland Street must not adversely affect these 
zones, and the trees shall be retained and protected from any site works.  

Site Facilities 

(1) An appropriate temporary toilet facility shall be provided on site, located inside 
the property boundaries, prior to commencement of works.  The temporary toilet 
shall be maintained in a clean/sanitary condition at all times. (sf010.doc) 

(2) During construction the applicant shall provide, inside the property boundaries a 
suitable waste container for the disposal of all papers, plastics and other light 
weight materials. (sf015.doc) 

(3) A sign must be erected in a prominent position on the premises on which the 
erection or demolition of a building is being carried out: 

a Stating that unauthorised entry to the premises is prohibited; and 

b Showing the name of the builder or other person in control of the worksite 
and a telephone number at which the builder or other person may be 
contacted outside working hours.  

Any such sign is to be removed when the erection or demolition of the building 
has been completed. (sf020.doc) 

Prior to Occupation 

(1) The completed Waste Management Compliance Sheet (Appendix 1C) shall be 
submitted to and approved by Council prior to issue of the Final Occupation 
Certificate. 

Supporting documentation (dockets/receipts) verifying recycling and disposal 
shall be attached to the Compliance Sheet. (po002.doc) 

(2) The BASIX schedule of commitments shall be complied with prior to the issue of 
a Final Occupation Certificate for the development and if required a certificate 
shall be provided to the Principal Certifying Authority from a properly qualified 
person to certify that the BASIX schedule of commitments have been provided 
and/or installed. (po003.doc) 
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  (3) The whole or part of the building must not be occupied unless an Occupation 
Certificate has been issued in relation to the building or part in accordance with 
Section 6.9 of the Environmental Planning and Assessment Act 1979. 

NOTE:  A Fire Safety Certificate must be provided in accordance with the 
Environmental Planning and Assessment Regulations 2000 prior to the issue of 
an Occupation Certificate excepting Class 1(a), 10(a) & 10(b) structures. (po005.doc) 

(4) The developer shall complete all access and drainage works prior to the issue of 
any occupation certificate. (po010.doc) 

(5)  Prior to the release of the Occupation Certificate, a Compliance Certificate from 
the Project Arborist shall be issued to the Principal Certifying Authority detailing 
the attendance on site and actions performed in accordance with the conditions 
of the development consent. 

(6) A certified Works-As-Executed (WAE) drawing for all drainage and access 
related works shall be submitted to the Principal Certifying Authority (PCA) prior 
to the issue of any Occupation Certificate (OC). The WAE drawing shall be 
signed by a Registered Surveyor.  The WAE drawing shall show in red ink all 
changes to the approved Construction Certificate (CC) drawings and finished 
levels. The PCA shall not issue the OC if any changes to the approved CC design 
will cause an adverse impact on adjoining lands. 

(7) Prior to issue of any Occupation Certificate, each residential visitor parking space 
shall be clearly signposted with the wording that it is a visitor’s space and time 
limits apply. 

(8) Prior to issue of any Occupation Certificate, a visitor space shall be clearly 
signposted with the wording that it is a car wash bay. 

Conveyancing Requirements 

(1) Under the provisions of Section 88B/88E of the Conveyancing Act 1919 the 
developer shall provide a restriction on the use of land and a positive covenant 
in favour of Kiama Municipal Council detailing protection measures and long term 
maintenance requirements for the on-site stormwater detention system and 
associated stormwater drainage infrastructure.   

The document shall meet the standard terms applied by Council and shall be 
submitted to Council for assessment and approval and shall have these titles 
registered with NSW Lands & Property Management Authority under Sections 
88B/88E of the Conveyancing Act 1919. The above requirement shall be 
undertaken prior to the issue of any Occupation Certificate 

Prior to Issuing of Subdivision Certificate 

(1) The Subdivision Certificate shall not be issued until all conditions of this 
Development Consent are complied with or satisfactory arrangements are made 
with the Principal Certifying Authority. (sub005.doc) 

(2) The developer shall submit the following items to the Principal Certifying 
Authority prior to the issue of a Subdivision Certificate: 
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  a) All relevant Construction and Compliance Certificates (where these have 
not been issued by Council). 

b) Payment of fees in accordance with Council’s adopted fees and charges. 

c) A Final Plan of Subdivision and four (4) copies. 

 A copy of the satisfactory final plan of subdivision shall also be provided as 
an electronic file in either DXF or DWG format.  In this regard the electronic 
copy must be on MGA (Zone 56) orientation, where this is required by the 
Surveying Regulation 2001, and should preferably use co-ordinates based 
upon the MGA values of the nearest established permanent survey mark 
connected as part of the survey.  It is preferred the raw boundary line work 
only be provided, excluding final page layout and text where possible.  This 
must be provided electronically by email to council@kiama.nsw.gov.au 
including a clear reference to the relevant Development Application 
number. 

d) An original Deposited Plan Administration Sheet and one copy, prepared in 
accordance with NSW Land Registry Services 

e) An original Section 88B Instrument and one copy, prepared in accordance 
with the requirements of the Conveyancing Act 1919. 

f) An original Subdivider/Developer Compliance Certificate (Section 73 
Certificate) from Sydney Water Corporation which references the relevant 
development application number. 

g) An original Notification of Arrangement from an electricity provider which 
references the relevant development application number. 

h) An original Telecommunications Infrastructure Provisioning Confirmation 
from a communications provider which references the proposed 
development. 

i) The payment of all required Section 94 Contributions identified in this 
consent. 

j) An Occupation Certificate for each dwelling to be separately titled.  

(3) The developer shall acknowledge all existing easements on the final plan of 
subdivision. (sub060.doc) 

(4) The developer shall acknowledge all existing restrictions on the use of the land on 
the final plan of subdivision. (sub070.doc) 

(5) The developer shall chart the natural watercourse on the final plan of subdivision. 
(sub080.doc) 

 

mailto:council@kiama.nsw.gov.au


Item 12.6 - 10.2019.81.1 - Lot 52 DP 802835, Lot 90 DP 
844399, Lots 91, 92, 93, & 94 DP 1103274 - 14 & 16 Bland 
Street, Kiama - Demolition of Existing dwelling, construction 
of multi dwelling consisting of 4 attached dwellings and 
Community Title Subdivision  

Attachments 1 - 10.2019.81.1 - Plans 
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12.7 Cancellation of Planning Proposal - Lot 3 DP 1018217 - Dido Street, Kiama 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

At its March 2018 meeting, Council resolved to support a Planning Proposal to rezone 
Lot 3 DP 1018217, Dido Street, Kiama from RU1 Primary Production to R2 Low 
Density Residential to facilitate residential development of the site.  

The Planning Proposal received a positive Gateway Determination from NSW 
Department of Planning, Industry and Environment and progressed through public 
exhibition and consultation with the relevant public authorities.  

The NSW Rural Fire Service has confirmed that the existing PP and associated 
concept subdivision layout is inconsistent with Section 9.1 Ministerial Direction 4.4. – 
Planning for Bushfire Protection as the concept subdivision layout relies upon 
performance-based alternate solutions to comply with Planning for Bushfire Protection 
(PBP) 2019.  

In its current format the PP cannot be reported to Council for final endorsement. The 
prescribed timeframe to complete the PP is 23 January 2021 (i.e. 30 months from date 
of Gateway). The DPIE have indicated that no additional extension will be granted.  

Staff are facilitating discussions with the owners of Lot 3 and Lot 4 DP 1018217 and 
have encouraged a joint venture to prepare a single PP to rezone both sites 
concurrently. By rezoning both Lot 3 and 4 together a better planning outcome can be 
achieved as a perimeter road can be constructed around both lots, providing bush fire 
protection, protection high biodiversity land and providing safety and compliant 
vehicular access/egress.  

Finance 

A fee structure for submittal and review of planning proposals has been developed by 
Council and is contained in Council’s fees and charges schedule. Relevant fees have 
been paid for this proposal. 

Policy 

Consideration of requests for rezoning of land require consideration of a number of 
Acts, Government policies, Council environmental planning instruments and planning 
documents. Specifically, the Environmental Planning and Assessment Act 1979, 
Kiama Local Environmental Plan 2011, Illawarra-Shoalhaven Regional Plan, Kiama 
Urban Strategy, Kiama Local Strategic Planning Statement 2020 and the Kiama 
Planning Proposal Policy. 

Consultation (Internal) 

This Planning Proposal has been reviewed by Council’s Engineering Department to 
determine the appropriateness of traffic and stormwater issues. 
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Communication/Community Engagement 

This Planning Proposal was placed on public exhibition for a period of not less than 
28 days, in accordance with the Gateway Determination and the Kiama Community 
Participation Plan (CPP) 2019. 
 

Attachments 

Nil 

Enclosures 

Nil 
 

RECOMMENDATION 

That Council request an amended Gateway determination from the NSW Department 
of Planning, Industry and Environment to no longer proceed with 
PP_2018_KIAMA_002_03 which seeks to rezone Lot 3 DP 1018217 Dido Street, 
Kiama. 

 

BACKGROUND 

At its March 2018 meeting, Council resolved to support a Planning Proposal to rezone 
Lot 3 DP 1018217, Dido Street, Kiama from RU1 Primary Production to R2 Low 
Density Residential to facilitate residential development of the site. 

A map of the subject site is shown in Figure 1 below: 

 

Figure 1 – Aerial photograph of Lot 3 DP 1018217 Dido Street (Source: Kiama LSPS) 
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Council requested a Gateway Determination on 14 April 2018 which received a 
positive determination from the DPE on 23 July 2018. Additional information, including 
amendments to preserve/protect the land identified as having high biodiversity value, 
was requested by Council, as prescribed by the Gateway Determination, on 1 August 
2018.  

In March 2019 Council was verbally advised by the proponent’s consultants that they 
no longer wished to proceed with the rezoning and the requested additional 
information was not going to be submitted.  

The withdrawal of the PP was endorsed by Council at its April 2019 meeting. A 
rescission motion was requested by the applicant in May 2019 which was then 
adopted by Council at their July 2019 meeting on the basis that the additional 
information, requested in August 2018, would be submitted.  

Planning for Bush Fire Protection 

The additional information was submitted in September 2019, and resulted in the PP 
being amended to rezone a portion of the land identified as having high biodiversity 
value as E2 Environmental Conservation land.  

An amendment to the Gateway Determination was requested in February 2020 and 
issued by the NSW DPIE in March 2020. Upon issue of the amended Gateway 
Determination, Council conducted consultation with the prescribed state 
agencies/authorities, including NSW Rural Fire Service (RFS), as well as placing the 
PP on public exhibition.  

In May 2020 the RFS confirmed that the existing PP and associated concept 
subdivision layout is inconsistent with Section 9.1 Ministerial Direction 4.4. – Planning 
for Bushfire Protection as the concept subdivision layout relies upon performance-
based alternate solutions to comply with Planning for Bushfire Protection (PBP) 2019.  

In order to be consistent with Ministerial Direction 4.4, the concept subdivision layout 
is required to include a perimeter road and compliant Asset Protection Zones (APZ’s). 
The inclusion of a perimeter road will reduce the concept lot yield of the site from 
approximately 9 residential allotments to 3. In this scenario, the rezoning would no 
longer be feasible for the proponent and is likely to result in a poor planning outcome.  

Way Forward 

In its current format the PP cannot be reported to Council for final endorsement. The 
prescribed timeframe to complete the PP is 23 January 2021 (i.e. 30 months from date 
of Gateway). The DPIE have indicated that no additional extension will be granted.  

Discussions have been held between Council staff and the proponent detailing 
possible options for progressing the PP. One option involved including the adjoining 
lot to the west (Lot 4 DP 1018217, Dido Street) into the PP. Lot 4 is identified as 
Greenfield Site 4 in the Kiama Local Strategic Planning Statement 2020 (LSPS), and 
has been identified for possible future expansion (Site 4), as shown in Figure 2 below: 
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Figure 2 – Greenfield opportunities Map 1: Kiama (Source: Kiama LSPS) 

Council staff have facilitated discussions with the owners of both properties and have 
encouraged a joint venture to prepare a single PP to rezone both sites concurrently. 
By rezoning both Lot 3 and 4 together a better planning outcome can be achieved as 
a perimeter road can be constructed around both lots, providing bush fire protection, 
protection high biodiversity land and providing safety and compliant vehicular 
access/egress.  

To date, both owners have indicated their desire to work on this proposal together. 
Given the impending deadline for the existing PP, it is recommended that Council 
request an amended Gateway to no longer proceed with the current rezoning of Lot 3. 
A new PP can then be submitted, assessed and exhibited in 2021. 
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12.8 Planning Reform - Public Legacy Program and Action Plan  

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.3 The principles of sustainable development and compliance 
underpin town planning and local development 

Delivery Program: 2.3.1 Conduct development and building assessment/approval 
functions in accordance with statutory requirements, policies and 
procedures   

 

Summary 

Council has been successful in obtaining approval for the Public Space Legacy 
Program. This State Government Grant provides a potential $3 million in funding, 
linked to the achievement of targets set for Development Application (DA) processing 
time.  

The aim of the program is to reduce the overall time taken to process DAs in return for 
funding to support the improvement of open spaces.  

This State Government program requires Council to provide an improvement plan to 
meet the targets.  This plan includes:  

1. Implementation of e-planning  

2. Reduce initial backlog  

3. Process improvements  

4. Additional resources  

5. Review of standard practice  

6. Strategic planning  

7. Focus on customer experience 

8. Consideration of staff delegations   

This report provides an overview of the program, Council’s targets and the proposed 
change to staff delegations.  

Finance 

Additional resources have been implemented within the organisation to support the 
Planning Reform program.  These resources will be in place early in the new year and 
have been funded from existing budgets and changes resulting from quarterly review.  

Communication/Community Engagement 

Communication has been occurring to enable the community to be aware of the 
changes to online planning.  A comprehensive community engagement / 
communication strategy will be rolled out for this program in the new year.  
 

Attachments 

Nil 
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Enclosures 

Nil 
 

RECOMMENDATION 

To support Council achieving the targets set by the Public Spaces Legacy program, 
Council reinstate delegated authority to the General Manager to:  

1. Determine all Development Applications: 

a) with a value of up to $5 million , and that have received no more than five 
objections during any notification period. 

2. Determine Modification of Development Applications where :  

a) there is no significant change to the external configuration of the building 
and, 

b) where the value of the modifications themselves do not exceed the 
$5 million threshold and that have received no more than five objections 
during any notification period. 

 

Public Legacy Program  

Council has been successful in obtaining the Planning Reform Public Spaces Legacy 
Program Grant.  

This State Government funding seeks improvements to the DA process undertaken 
by Council, in return for a possible $3 million in funding for an identified public space.  
This program seeks to encourage councils to improve DA processing times and 
undertake a range of other planning improvements which are linked to State 
Government targets.  It has been offered as part of the State Government response 
to COVID, to stimulate economic growth and improvements in public spaces.  

Council applied for the program to seek funding for improvements to Hindmarsh Park 
and also the Kiama Harbour area.  Council had already met a number of the 
requirements and targets of the Department linked to this funding including the 
completion of our Local Strategic Planning Statement (LSPS), lodgment of DAs on the 
e-planning portal and progress of a number of planning proposals.  Council outlined a 
program for the improvement of DA processing times as part of the application.  

The Department has accepted Council’s proposal and has provided specific targets 
which need to be met. These targets are also linked to improvements in the overall 
system and customer experience.  

Council must improve overall timeframes to be: 

122 gross days by 31 December 2020 

109 gross days by 30 June 2020  

  



ORDINARY MEETING    15 DECEMBER 2020 

Report of the Director Environmental Services 

12.8 Planning Reform - Public Legacy Program and Action Plan  (cont) 

Kiama Municipal Council Page 407 

It
e

m
 1

2
.8

  

Plan for improvement  

A project plan for meeting the targets is to be provided to the Department by 
31 December 2020.  This project plan has been completed and will be submitted to 
the Department by the required deadline.  

Work has commenced on improving the overall timeframes for DA processes, whilst 
still retaining rigor and requirements necessary for the proper processing of 
applications in the system.  

Staff are also working through a number of process improvements to assist in the 
pre-lodgment and lodgment of development applications and the quality requirements 
of applications prior to being placed in the system.  

Communications have occurred with key stakeholders to outline the changes that will 
be required in 2021 relating to e-lodgment of applications.  Further communication and 
engagement will occur in the new year as these changes are made.  

As part of the program the Department identified a number of areas where 
improvements could be made.  One of these areas is staff delegations, given the 
current number of reports that proceed to Council and the time impact that this may 
have on the process and on staff resources.  

Staff Delegations  

In December 2016 a number of delegations to the General Manager (Staff) were 
changed.  This was in response to a significant Development Approval that was 
granted by staff at the time at Gerroa.  The resolution of Council was that:  

“Council limit the delegated authority of Council officers and that any 
development more than $2M or with more than three submissions come before 
Council.” 

This decision was purposeful and needed given the circumstances and situation that 
was in place in 2016.  

Since 2016 staff have worked with Councillors to improve understanding of 
expectations, quality of applications, engagement with the community and decision 
making processes.  With a number of these changes now in place some consideration 
could be given to revisiting the current delegations of staff.  

In 2020 a total of 35 Das were reported to Council.  Only three of these reports had a 
decision which varied to that of the staff recommendation.  The time taken on each 
report totals a minimum 35 hours with a minimum total of 1,225 hours being spent on 
the preparation of reports.  

A change to delegations would reduce overall time frames and shift staff resources to 
the assessment of applications rather than the preparation of reports.  Any change 
would still allow for applications to be called up to Council by Councillors and there 
would remain the need for significant development applications to still be reported for 
consideration.  
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Strategic Planning improvements  

Work has commenced on a number of significant Strategic Planning projects which 
will assist in supporting the Planning Reform program.  These Strategic Planning 
projects, such as the Town Centre Development Control Plan, Vegetation Study, etc 
help to support comprehensive decision making, provide clear guidance to applicants 
and embed community expectations into the system.  

The completion of the LSPS in 2020 automatically meets one of the targets that has 
been set for Council as part of the program. 

Additional work throughout 2021 will continue to support the refinement of our planning 
controls to ensure that clarity is provided to applicants and community are involved in 
setting the strategic direction of the Municipality.  

Conclusion  

This report provides an overview of the requirements of the planning reform program 
and public legacy funding from the State Government.  If successful with meeting the 
targets set for Council a potential $3 million in funding will be provided to enable a 
number of key capital works projects to be delivered by Council.  

As part of this program it is important that all aspects of the DA process are considered 
including pre-lodgment, assessment and determination.  Changes need to be made 
to enable the targets to be met whilst still ensuring that rigor, good governance and 
community engagement remain a core component of the process.  This is to ensure 
that development within Kiama Municipality remains high quality and reflects the 
character and expectations of its community.   
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12.9 Submission on Draft Illawarra Shoalhaven Regional Plan 2041 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.1 Maintain the separation and distinct nature of local towns, 
villages and agricultural land 

Delivery Program: 2.1.1 Develop and implement appropriate land use plans   

 

Summary 

The Illawarra-Shoalhaven Regional Plan sets a vision and direction for the future of 
Illawarra Shoalhaven. It is the first of nine regional plans to be delivered and will help 
provide housing, jobs, infrastructure, a healthy environment, green spaces and 
connected communities for the area. 

The Illawarra Shoalhaven Regional Plan 2036 is undergoing a five-year review in 
2020. The draft Illawarra Shoalhaven Regional Plan 2041 is currently on exhibition 
until 17 December 2020. 

The draft Regional Plan contains the following 4 themes to guide the 30 objectives: 

 A productive and innovative region; 

 A sustainable and resilient region; 

 A region that values its people and places; 

 A smart and connected region; 

Staff have been involved, as part of a regional working group, in the developing the 
plan. Staff have reviewed the draft Plan and have prepared the attached submission 
as part of the exhibition period.  

Finance 

Nil 

Policy 

Sections 3.3 and 3.4 of the Environmental Planning and Assessment Act 1979 sets 
out the mandatory requirements of regional plans and how regional plans are to be 
prepared. 

Consultation (Internal) 

N/A 

Communication/Community Engagement 

The draft Illawarra Shoalhaven Regional Plan 2041 is currently on exhibition until 17 
December 2020. This exhibition is being run by the NSW Department of Planning, 
Industry & Environment. 
 

Attachments 

1 Submission⇩  

Enclosures 
Nil 
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RECOMMENDATION 

That Council endorse the attached submission on the draft Illawarra Shoalhaven 
Regional Plan 2041 to be sent to the NSW Department of Planning, Industry and 
Environment. 

 

BACKGROUND 

The Illawarra-Shoalhaven Regional Plan sets a vision and direction for the future of 
Illawarra Shoalhaven. It is the first of nine regional plans to be delivered and will help 
provide housing, jobs, infrastructure, a healthy environment, green spaces and 
connected communities for the area. 

The Illawarra Shoalhaven Regional Plan 2036 is undergoing a five-year review in 
2020. The draft Illawarra Shoalhaven Regional Plan 2041 is currently on exhibition 
until 17 December 2020. 

The Kiama Local Strategic Planning Statement (LSPS) is required to contain a vision 
for the Municipality and Planning Priorities and Actions for achieving this the vision. 
The Regional Plan is also required to have a vision for the Region, but instead of 
Planning Priorities and Actions, a Regional Plan must contain objectives, consistent 
with the vision, and strategies and actions for achieving these objectives.  

Regional Vision 

This vision in the draft Regional Plan is provided below, and aligns with the vision of 
the Kiama LSPS 2020. 

A reputation for innovation, sustainability and resilience, in 2041 the Illawarra 
Shoalhaven is a diverse, creative and globally connected region.  

The region is a place where the escarpment meets the sea, and where a strong 
commitment to community drives vibrant and healthy local places. Visitors are 
welcomed to responsibly share and connect with the area’s Aboriginal history, 
natural environment and heritage.  

With an economy transformed, the Illawarra Shoalhaven combines proximity to 
Sydney with an educated workforce and an ecosystem of innovation. 
Collaboration and an entrepreneurial culture combine to attract investment and 
stimulate employment in diverse industries, from knowledge services, health, 
defence and the visitor economy to a manufacturing capability centred around 
advanced manufacturing, the Internet of Things and smart technologies.  

Metro Wollongong is a city of national significance. It is a smart and vibrant city 
that sits within a well-loved natural setting, and examples of architectural 
excellence and popular green public spaces are abundant. It is home to 
international education and research institutions as well as a nationally significant 
health precinct and a hub of professional businesses with global reach.  

Metro Wollongong, along with Nowra and Shellharbour are the region’s civic 
hearts – places that provide an urban lifestyle where people can easily walk to 
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shops, services, schools or work. The Illawarra Shoalhaven is transitioning to a 
low-carbon economy.  

It is a global hub for clean energy, with green hydrogen production at the Port of 
Port Kembla, biogenic gas and pumped hydro in the Shoalhaven, and 
employment precincts that capture solar power and convert waste to energy.  

People in the Illawarra Shoalhaven are pioneers in resilient and sustainable 
living. Neighbourhoods in West Lake Illawarra and Nowra Bomaderry can be 
easily accessed through walking and cycling networks, and homes generate 
energy from local renewable sources and distributed energy technologies.  

The amount of waste produced in the region is reducing through resource 
recovery technologies and circular economy initiatives that generate economic 
value from the recycling of waste streams. Water for urban purposes is managed 
to make best use of water sources and to protect the region’s waterways, 
reducing the risk of flooding and keeping parks, gardens and street trees healthy.  

The diversity of lifestyle choices, from city living, new urban areas, or coastal or 
village living, drives affordable housing options. Centres such as Corrimal, 
Warrawong, Oak Flats, Kiama and Milton-Ulladulla offer diverse arts, culture and 
heritage and the character of smaller towns and villages has been protected and 
enhanced.  

The region is more connected physically, socially, economically, culturally and 
digitally. This has enabled more resilient communities, facilitated flexible working 
and education, and enabled people in smaller towns and villages to have the 
same access to as people living in Metro Wollongong. 

The 30 identified objectives of the draft Regional Plan are grouped into the following 
4 themes: 

 A productive and innovative region 

 A sustainable and resilient region 

 A region that values its people and places 

 A smart and connected region 

A productive and innovative region 

Under this theme the following objectives have been identified: 

Objective 1 Strengthen Metro Wollongong as a connected, innovative and 
progressive City 

Objective 2 Grow the region’s Regional Cities 

Objective 3 Grow the Port of Port Kembla as an international trade hub 

Objective 4 Activate regionally significant employment precincts to support 
new and innovative economic enterprises 

Objective 5 Create a diverse visitor economy 
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Objective 6 Activate the region’s harbours to promote the blue highway 

Objective 7 Respond to the changing nature of retail 

Objective 8 Strengthen the economic self-determination of Aboriginal 
communities 

Objective 9 Promote agriculture innovation, sustainability and value-add 
opportunities 

Objective 10 Sustainably maximise the productivity of resource lands 

Three actions have been identified under this theme. 

Action 1 Develop a Metro Wollongong Health Precinct Strategy 

Action 2 Develop a Nowra City Centre Strategic Roadmap to set a vision, 
identify actions and guide inter-agency and inter-government 
collaboration 

Action 3 Develop precinct profiles for the regionally significant employment 
lands and where required, establish precinct collaboration teams to 
activate land for economic growth 

Under Objective 4, and as part of Action 3, the regional Councils are the lead agencies 
for the following strategies: 

 a strategy to support new and innovative economic enterprises in local strategic 
planning and local plans; 

 Support the defence and advanced manufacturing industries in local strategic 
planning and local plans. 

Under Objective 5 the regional Councils are the lead agencies for the following 
strategy: 

 Create an environment for a diverse visitor economy through local strategic 
planning and local plans. 

Under Objective 7 the regional Councils are the lead agencies for the following 
strategy: 

 Respond to the changing nature of retail in local strategic planning and local 
plans. 

Under Objective 9 the regional Councils are the lead agencies for the following 
strategies: 

 Promote agriculture and aquaculture innovation, sustainability and value-add 
opportunities in local strategic planning and local plans; 

 Enable new rural residential development only where it has been identified in a 
local strategic plan, prepared by council and endorsed by the Department of 
Planning, Industry and Environment. 
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Under Objective 10 the regional Councils are the lead agencies for the following 
strategy: 

 Consider the ongoing operation of exiting mining and resource extraction and 
future development of know resources in local strategic planning and local plans. 

These Objectives, actions and strategies closely align to the following Planning 
Priorities of the Kiama LSPS 2020: 

Planning Priority 5 Forster Economic Diversity 

Planning Priority 6 Manage tourism development and the visitor economy 

Planning Priority 7 Strengthen Commercial Centres 

Planning Priority 8 Protect viable agriculture and agricultural lands 

Planning Priority 9 Protect scenic rural landscapes 

A sustainable and resilient region 

Under this theme the following objectives have been identified: 

Objective 11 Protect important environmental assets 

Objective 12 Build resilient places and communities 

Objective 13 Increase urban tree canopy cover 

Objective 14 Enhance and connect parks, open spaces and bushland with 
walking and cycling paths 

Objective 15 Plan for a Net Zero region by 2050 

Objective 16 Support the development of a circular economy 

Objective 17 Secure water resources 

Four actions have been identified under this theme. 

Action 4 Develop a resilience maturity matrix for the Illawarra Shoalhaven to 
identify where Councils can increase resilience in the land use 
planning system 

Action 5 Develop the Illawarra Shoalhaven Green Grid and identify priority 
projects for enhancements 

Action 6 Develop an Illawarra Shoalhaven Sustainability Roadmap that 
identifies innovative initiatives which can be delivered through an 
ecosystem of collaboration 
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Action 7 Development a sustainability framework for regionally significant 
precincts to promote carbon neutral sustainable growth and 
development. 

Under Objective 11 the regional Councils are the lead agencies for the following 
strategies: 

 Protect important environmental assets in local strategic planning and local 
plans; 

 Protect and enhance the function and resilience of biodiversity corridors in local 
strategic planning and local plans; 

 Consider the needs of climate refugia for threatened and dominant species in 
local strategic planning and local plans; 

 Protect biodiversity values in urban release areas by incorporating validated, up-
to-date environmental data into local strategic planning and local plans; 

 Protect sensitive estuaries and implement the NSW Government’s Risk-Based 
Framework for Considering Waterway Health Outcomes in Strategic Land-use 
Planning Decisions in local strategic planning and local plans to support 
improved water quality and ecological function; 

 Align local plans with any certified Coastal Zone Management Plan or certified 
Coastal Management Program. 

Under Objective 12, and part of Action 4, the regional Councils are the lead agencies 
for the following strategies: 

 Support community led development of resilience and adaptation plans; 

 Reduce exposure to natural hazards in local strategic planning and local plans. 

 Take a risk-based-approach to determining sea level rise local strategic planning 
and local plans by using the best available science in consultation with the NSW 
Government. 

Under Objective 13 the regional Councils are the lead agencies for the following 
strategy: 

 Foster opportunities to increase urban tree canopy coverage in local strategic 
planning and local plans and consider a long-term urban tree canopy target 
accounts for local characteristics and community expectations. 

Under Objective 14, and part of Action 5, the regional Councils are the lead agencies 
for the following strategy: 

 Enhance and increase access to public spaces through local strategic planning 
and local plans. 

Under Objective 15, and part of Actions 6 and 7, the regional Councils are the lead 
agencies for the following strategies: 

 Encourage initiatives that reduce emissions in local strategic planning and local 
plans; 
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 Encourage energy efficient building design for residential, commercial and 
industrial areas in local strategic planning and local plans. 

Under Objective 16 the regional Councils are the lead agencies for the following 
strategy: 

 Support the development of a circular economy including understanding 
opportunities for industrial symbiosis in local strategic planning and local plans 

Under Objective 17 the regional Councils are the lead agencies for the following 
strategy: 

 Encourage sustainable use of water resources in local strategic planning and 
local plans. 

These Objectives, actions and strategies closely align to the following Planning 
Priorities of the Kiama LSPS 2020: 

Planning Priority 10 Conserve areas of environmental significance 

Planning Priority 11 Responsibly manage resources and waste 

Planning Priority 12 Plan for and adapt to the impacts of natural hazards and the 
changing climate 

A region that values its people and places 

Under this theme the following objectives have been identified: 

Objective 18 Provide housing supply in the right locations 

Objective 19 Deliver housing that is more diverse and affordable 

Objective 20 Establish a shared vision for the future of Bombo Quarry lands 

Objective 21 Respond to the changing needs of local neighbourhoods 

Objective 22 Embrace and respect the region’s local character 

Objective 23 Celebrate, conserve and reuse cultural heritage 

Objective 24 Support major events, public art and cultural activities 

Two actions have been identified under this theme. 

Action 8 Establish the Illawarra Shoalhaven Affordable Housing Roundtable 
with Councils, community housing providers and the NSW 
Government to collaborate, build knowledge and identify barriers to 
increase the supply of affordable housing 

Action 9 Develop a shared vision for the future of Bombo Quarry lands in 
collaboration with Kiama Municipal Council, landowners and the 
community. 
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Under Objective 18, the regional Councils are the lead agencies for the following 
strategies: 

 Identify urban growth boundaries and facilitate opportunities to create an ongoing 
supply of housing in local strategic planning and local plans; 

 Facilitate housing opportunities in existing urban areas, particularly within 
strategic centres through local strategic planning and local plans. 

Of particular interest, Council should note that the draft Regional Plan does not contain 
any numerical population/dwelling projections for any of the council areas, including 
the Kiama Municipality. A specific Collaborative Activity has been identified for the 
NSW Department of Planning, Industry & Environment to work with Kiama Municipal 
Council on the development of a Local Housing Strategy. This is a specific action of 
the Kiama LSPS 2020, to be completed in the 2021/2022 financial year period. 

Under Objective 19 the regional Councils are the lead agencies for the following 
strategy: 

 Provide for and encourage a range of housing choices in local strategic planning 
and local plans. 

Under Objective 20, Action 9 specifically relates to the Kiama Municipality. As part of 
this Action a shared vision for the future of Bombo Quarry in collaboration with Kiama 
Municipal Council, landowners and the community. 

Under Objective 21 the regional Councils are the lead agencies for the following 
strategy: 

 Consider the changing needs of local neighbourhood centres in local strategic 
planning and local plans 

Under Objective 23 the regional Councils are the lead agencies for the following 
strategy: 

 Identify, conserve and enhance cultural heritage values in in local strategic 
planning and local plans 

Under Objective 24 the regional Councils are the lead agencies for the following 
strategy: 

 Support public art, major events and cultural activities in local strategic planning 
and local plans 

These objectives, actions and strategies closely align to the following Planning 
Priorities of the Kiama LSPS 2020: 

Planning Priority 1 Plan for and balance housing supply and demand 

Planning Priority 2 Champion Architectural Excellence 

Planning Priority 13 Support and create vibrant places 

Planning Priority 14 Identify and safeguard areas & items of heritage 
significance 
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Planning Priority 15 Celebrate and protect local character 

A smart and connected region 

Under this theme the following objectives have been identified: 

Objective 25 Collaborate to leverage opportunities from Western Sydney’s 
growth 

Objective 26 Create faster rail connections between Greater Sydney, 
Wollongong and Nowra 

Objective 27 Protect major freight networks 

Objective 28 Create connected accessible walking and cycling networks 

Objective 29 Utilise smart infrastructure to drive resilience, prosperity and 
vibrant places 

Objective 30 Prepare for mobility changes that improve connectivity and 
sustainability 

Under Objective 27 the regional Councils are the lead agencies for the following 
strategy: 

 Optimise the efficiency and effectiveness of the freight handling and logistics 
network in local strategic planning and local plans. 

Under Objective 28 the regional Councils are the lead agencies for the following 
strategy: 

 Create connected and accessible walking and cycling networks in local strategic 
planning and local plans. 

Under Objective 29 the regional Councils are the lead agencies for the following 
strategy: 

 Consider how smart technology and the Internet of Things can be integrated into 
in local strategic planning and local plans, including consideration of how it can 
improve community engagement and information sharing in the planning 
process. 

Under Objective 30 the regional Councils are the lead agencies for the following 
strategies: 

 Support technology-enhanced mobility changes through local strategic planning 
and local plans by providing flexibility in the way centres are planned 

These objectives, actions and strategies closely align to the following Planning 
Priorities of the Kiama LSPS 2020: 
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Planning Priority 3 Connect the Municipality 

Planning Priority 4 Support the delivery of required infrastructure 

Kiama Local Strategic Planning Statement 2020 

Staff have been involved, as part of a regional working group, in the developing the 
plan. This collaborative approach has ensured that the draft Regional Plan and Kiama 
LSPS 2020 are consistent with each other. 

The current Regional Plan outlines a population/dwelling projection for the Kiama 
Municipality. This figure, of an additional 2,850 dwellings by 2036, has been a point of 
conjecture for the Council and community. With the removal of any numerical 
projections and a commitment to collaborate with Council in preparing a Local Housing 
Strategy, the draft Regional Plan removes this conjecture.  

The draft Regional Plan is consistent with, compliments and supports the vision and 
associated Planning Priorities and Actions of the Kiama LSPS 2020. 

Of particular interest, Council should note that the draft Regional Plan does not contain 
any numerical population/dwelling projections for any of the council areas, including 
the Kiama Municipality. A specific Collaborative Activity has been identified for the 
NSW Department of Planning, Industry & Environment to work with Kiama Municipal 
Council on the development of a Local Housing Strategy. This is a specific action of 
the Kiama LSPS 2020, to be completed in the 2021/2022 financial year period. 

Conclusion 

The attached submission demonstrates Council appreciation to being involved in the 
drafting process to date, and makes some suggestions for improving accessibility of 
the draft, such as the inclusion of a table, contained within an appendix, which lists all 
the actions, strategies and collaborative activities and shows the lead agency.  
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13 REPORT OF THE DIRECTOR CORPORATE AND COMMERCIAL 
SERVICES 

13.1 Council managed crown land - categorisations 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.5 Effectively manage our transport, drainage and other 
infrastructure and assets 

Delivery Program: 2.5.4 Manage other assets and infrastructure through the Other 
Asset and Infrastructure Asset Management Plan   

 

Summary 

At 3 November 2020 Extraordinary meeting, Council resolved to defer consideration 
of proposed categorisations of five Council managed crown reserves pending further 
investigation and consultation with Crown Lands. Council also resolved to endorse 
categorisations of the remaining crown land parcels in association with the future draft 
Plan of Management.  

Council staff discussed the remaining land categorisations with Crown Lands on 
1 December 2020. This report recommends the adoption of potential categories over 
the identified crown reserves. 

Finance 

N/A 

Policy 

Crown Land Management Act 2016 and Regulations 

Local Government Act 1993 and Regulations 

Consultation (Internal) 

N/A 

Communication/Community Engagement 

Briefing of Councillors on 2 December 2020 
 

Attachments 

1 Correspondence from Crown Lands⇩  

2 Blowhole Point Reserve R87397⇩  

3 Kiama Showground D580000 and Coronation Park R131⇩  

4 Gerringong Harbour R76339⇩  

5 Seven Mile Beach R83972⇩  

6 Ourie Park R80816⇩  

Enclosures 
Nil 
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RECOMMENDATION 

That Council notify the Minister of the land categorisations listed below in association 
with a draft Plan of Management for the identified crown reserves: 

1. Reserve D580000 – Kiama Showground 
Categorisations: General Community Use, Sportsground, Natural Area – 
Escarpment 

2. Reserve R131 - Coronation Park 
Categorisations: General Community Use, Sportsground, Park, Natural Area – 
Foreshore, Natural Area - Escarpment 

3. Reserve R87397 – Blowhole Point Reserve (Bombo Beach section) 
Categorisations: General Community Use, Park, Natural Area – Foreshore 

4. Reserve R76339 – Gerringong Boat Harbour 
Categorisations: General Community Use, Park, Natural Area - Foreshore 

5. Reserve R83972 – Seven Mile Beach Reserve 
Categorisations: General Community Use, Park, Natural Area – Foreshore, 
Natural Area – Bushland 

6.        Reserve R80816 – Ourie Park (Werri Beach Holiday Park) 
Categorisations: General Community Use, Park, Natural Area – Foreshore. 

 

BACKGROUND 

At 3 November 2020 Extraordinary Meeting of Council a report was prepared 
recommending that Council endorse land categories for Council managed crown land 
in order for the draft Plan of Management to be prepared for public exhibition.  It was 
identified that three crown reserves required further consultation with Crown Lands 
and Councillors requested that categories for a further two reserves be re-considered 
by the Minister. 

Council staff met with Crown Lands to discuss the unresolved land categorisations on 
1 December 2020.  The meeting was also attended by a representative of the Office 
of Local Government (OLG).  In addition, a briefing of Councillors took place on 2 
December 2020 to advise the outcome of the meeting with Crown Lands.   

The advice of Crown Lands is that it is preferred and appropriate, at this stage, for 
Council to only nominate potential categorisations to apply to each reserve. The maps 
attached to this report indicate the potential categorisations that could be applied over 
the respective reserves.  In this regard, Council will separately resolve to place the 
draft Plan of Management on public exhibition sometime in early 2021.  The Minister 
will grant concurrence as landowner for the categorisations at that time in order for the 
public to make comment in association with the exhibited draft Plan of Management. 
Crown Lands have provided correspondence to this effect and it is included as an 
attachment to this report. 
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The outcomes of the meeting with Crown Lands pertaining to the respective reserve 
categorisations is summarised below: 

1.  Kiama Showground 

In the most recent report to Council, Kiama Showground/Chittick Oval were 
recommended to be categorised as General Community Use with a section of the 
ocean rock platform and cliff proposed as Natural Area – Escarpment. 

Following the meeting with Crown Lands, the draft Plan of Management will consider 
proposed categorisations including Natural Area – Escarpment, Sportsground and 
General Community Use. 

2.  Coronation Park 

Following the meeting with Crown Lands, the draft Plan of Management will consider 
proposed categorisations including Natural Area – Escarpment, Natural Area – 
Foreshore, Sportsground, Park and General Community Use. The areas of land 
included within this reserve include the Surf Beach Holiday Park, Chapman Point 
Reserve, Coronation Park, Kiama SLSC and Surf Beach. 

3.  Blowhole Point Reserve (Bombo Beach section)  

The section of Blowhole Point Reserve in question includes Bombo Beach and the 
southern headland of the beach. These areas were recommended to be categorised 
General Community Use by staff and Crown Lands. 

Following the meeting with Crown Lands, the draft Plan of Management will consider 
proposed categorisations including Natural Area – Foreshore, Park and General 
Community Use. 

4.  Gerringong Boat Harbour 

The reserve was proposed to be categorised General Community Use by staff and 
Crown Lands. 

Following the recent meeting with Crown Lands, the draft Plan of Management will 
consider proposed categorisations including Natural Area – Foreshore, Park and 
General Community Use. 

5.  Seven Mile Beach Reserve 

In the most recent report to Council, staff recommended General Community Use 
categorisation for the beach area of Seven Mile Reserve. The Holiday Park as General 
Community Use and the bushland area of the reserve between Crooked River Road 
and Seven Mile Beach as Natural Area - Bushland were previously considered.  

Following the recent meeting with Crown Lands, the draft Plan of Management will 
consider proposed categorisations of the beach area of the reserve including Natural 
Area – Foreshore, Natural Area – Bushland and Park. The other parts of the reserve 
are not intended to be categorised differently to what Council had previously 
considered. 
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6.  Ourie Park 

Following the recent meeting with Crown Lands, the draft Plan of Management will 
consider proposed categorisations of the beach area of the reserve including Natural 
Area – Foreshore and Park.  The Holiday Park area will be General Community Use. 

A report will be prepared for Council in 2021 recommending a draft Plan of 
Management be placed on public exhibition. The maps attached to that report will 
nominate specific categorisations over each crown land parcel for public consultation. 
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13.2 Footpath Dining Policy review 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.5 Effectively manage our transport, drainage and other 
infrastructure and assets 

Delivery Program: 2.5.1 Manage road infrastructure through the Road Asset 
Management Plan   

 

Summary 

Council resolved at the 20 October 2020 meeting to place the revised draft Footpath 
Dining Policy on public exhibition for 28 days.  It is recommended the revised policy 
be adopted. 

Finance 

The revised Footpath Dining Policy incorporates rent payable based on the footpath 
area replacing the per chair “rental” rate. 

Policy 

Roads Act 1993 

Footpath Dining Policy 

Public Land Management Guidelines 

Consultation (Internal) 

Nil 

Communication/Community Engagement 

The draft revised Footpath Dining policy was placed on public exhibition for comment 
and five submissions were received.  The matters raised in the submissions are 
addressed in the background section of this report. 
 

Attachments 

1 Draft Footpath Dining Policy 2020⇩  

Enclosures 
Nil 

 

RECOMMENDATION 

That Council adopt the revised Footpath Dining Policy attached to this report. 

 

BACKGROUND 

Council’s revised Footpath Dining Policy was scheduled for review in 2020.  The only 
significant changes relate to: 

  



ORDINARY MEETING    15 DECEMBER 2020 

Report of the Director Corporate and Commercial Services 

13.2 Footpath Dining Policy review (cont) 

Kiama Municipal Council Page 434 

It
e

m
 1

3
.2

  

 

 the fees charged for use of the public footpath area be based on the amount of 
footpath area used for outdoor dining compared to a per chair amount.  

 inclusion of a clause that permits Council to refuse an application for footpath dining 
that is in the vicinity of an awning extending over the public footpath that has not 
been appropriately certified under Council’s established process under section 139 
of the Roads Act.  This is a public safety issue and needs to be expressed in the 
policy for transparency.  

Submissions 

The issues raised in submissions and commentary are addressed in the following 
table. 

Issue Commentary 

Footpath maintenance required Council undertakes maintenance in accordance 
with general road and footpath asset 
maintenance. Footpath dining consents require 
the operator to repair damage from their usage 
as well as cleaning from operations. 

Have a two-tiered pricing structure The policy proposes continuation of the two- 
tiered pricing structure with Kiama and 
Gerringong commercial areas the highest tier. 

No application fees or rental fees Council only charges an application fee every 
three years with the consent term. Recurring 
charges for footpath usage are applied by most 
Council’s and is appropriate as operators are 
deriving a commercial benefit from a public 
asset. 

No charge for use of footpath with public health 
order restrictions on usage in place 

Council has not charged footpath dining 
operators since 24 March 2020 with the initial 
Public Health Order.  The 1 December 2020 
Public Health Order will enable operators to use 
the footpath area generally as occurred 
pre-COVID.  Council resolved at its meeting on 
17 November 2020 to reintroduce fees from 
1 January 2021. 

Operators should be charged for use of footpath Operators will continue to be charged under the 
new policy. 

Define footpath areas for better management 
and improved pedestrian accessibility 

Footpath dining areas will be marked in order to 
define the ground area for which rental will be 
paid to Council. 
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Fees 

The new fee structure in the main will not have a detrimental impact in relation to 
current fees paid by footpath dining operators. The change from a per chair rate to 
amount of footpath area used will in most cases result in only minor changes to current 
fees.  As reported to Council in October it is not possible to expect the same fees when 
migrating to a new fee structure.  

Council responded appropriately to COVID-19 in relation to the impact on footpath 
dining and has not required footpath dining operators to pay fees from 24 March 2020. 
However, footpath dining fees will be required to be paid in accordance with the new 
policy from 1 January 2021.  New footpath dining consents are due to be issued this 
month for the next three-year period so it is opportune to introduce the new fee 
structure in conjunction with the new footpath dining consents. 

Footpath dining operators will continue to be responsible for compliance with the 
relevant public health orders in place.  The NSW government recently relaxed the 
outdoor dining occupation requirement from 1 person/4 square metres to 1 person/ 
2 square metres.  This is not dissimilar to the “pre-pandemic” situation where a rate of 
1 person/1.6m2 for outdoor dining spaces was normal.  On this basis, there is no 
justification to adjust the proposed new fee structure.  However, in the event the public 
health orders revert to more restrictive capacities, Council should consider a pro rata 
adjustment of fees accordingly. 

The new fee structure in the revised policy is expressed in the table below: 

Kiama and Gerringong commercial areas all other areas 

$120/m2 per annum $90/m2 per annum 

In comparison, the Wollongong CBD average rate is $130/m2 and Shellharbour main 
commercial areas $145/m2.  The outer suburbs of Wollongong attract a $60/m2 rate 
and Shellharbour $112/m2.  

Therefore, the proposed new rate for Kiama Local Government Area is reasonable on 
a comparative basis and is not a disincentive to the establishment of new footpath 
dining in accordance with the revised policy.  The rates are also consistent with recent 
NSW government initiatives to ensure footpath dining is facilitated across NSW which 
specifically seeks changes to the Exempt and Complying SEPP.  It should be noted 
the identified changes to the SEPP at this stage will not adversely impact the revised 
footpath dining policy.  The main change to the SEPP is to eliminate the need for pubs 
and bars to need a development application for footpath dining.  This is supported as 
the footpath dining consent issued under the Roads Act contains the necessary 
operating conditions. 

The fixed rental for the allocated footpath area is a more simplified and equitable 
approach.  The new rental based system will: 

 align Council’s footpath dining rental method to contemporary practice, noting that 
this method is used by other Councils 
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 minimise administration and inspection regimes that arise from a regulation based 
system determined by the number of chairs used which can be changed easily and 
often by an operator 

 ensure the Footpath Dining Policy is responsive to Public Health Orders without 
frequent and time consuming staff intervention. 
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13.3 Revision to Council's Fees and Charges 

CSP Objective: 4.0 Responsible civic leadership that is transparent, innovative 
and accessible 

CSP Strategy: 4.1 Council is financially sustainable 

Delivery Program: 4.1.2 Identify opportunities to diversify and maximise funding 
sources   

 

Summary 

Council has six community (public) halls for casual hiring including one facility 
operated by a committee on behalf of Council.  After Council assumed responsibility 
for the management of the North Kiama Neighbourhood Centre (NKNC) in August, it 
became apparent that the fee structures across the six halls required review to achieve 
consistency. This report recommends the Fees and Charges relating to public halls be 
reviewed and exhibited for public comment. 

The report also recommends changes to native title assessment fees as well as 
holiday van fees in order to improve administration and practices. 

Finance 

Changes to Council’s Fees and Charges requires public advertising. 

Policy 

Local Government Act 1993 

Consultation (Internal) 

Staff involved with hiring of public halls, permits for the use of public reserves and 
holiday parks 

Communication/Community Engagement 

Changes to fees and charges are advertised as per the requirements of the Local 
Government Act 1993. 
 

Attachments 

Nil 

Enclosures 

Nil 
 

RECOMMENDATION 

That Council advertise revised Fees and Charges in relation to public hall hire, native 
title assessment fees and holiday van fees as detailed in the background section of 
this report in accordance with the requirements of the Local Government Act 1993. 
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BACKGROUND 

Public halls 

Council has directly managed four public halls across the local government area for a 
considerable period of time.  These include the Joyce Wheatley Centre, Gerringong 
Town Hall, Werri Beach Progress Hall and Jamberoo School of Arts.  With regard to 
the Jamberoo Youth Hall, Council resolved at the Extraordinary Meeting of 30 June 
2020 to adopt specific fees that were proposed by the committee managing the facility.  

In August 2020 Council commenced direct management of the North Kiama 
Neighbourhood Centre (NKNC), having operated under lease agreement for the 
previous 24 years.  The fees and charges established for the NKNC took place before 
Council assumed management responsibility for the facility.  In the subsequent period 
more information has been provided to Council regarding prevailing fee structures for 
users such as not for profit (NFP) groups. 

It is considered important to create parity with regard to Council’s fees and charges 
for the use of public hall facilities.  The inconsistencies predominantly relate to fees for 
NFPs.  In addition, there is minor inconsistency with some established fees across the 
six halls which can be rectified as part of this review. 

It is not considered appropriate to wait for the next financial year to introduce the 
desired changes.  Public halls exist to provide access for individuals and groups in the 
community and the appropriate setting of fees supports community involvement and 
participation. 

The following table outlines the proposed changes to Council’s Fees and Charges 
relating to public halls.  The facilities are listed in a tiered-fee structure arrangement 
which is currently in place.  The proposed variations to the current fees and charges 
are shown in bold including dollar ($) variance.  The changes are intended to create 
more uniformity across Council’s fees structure. Where fees are proposed to increase 
(see Table 1), there is not expected to be any impact on current user groups based on 
consultation undertaken with staff directly managing bookings for the facilities in 
question. The new fees proposed to be introduced are shown by colour (relating 
specifically to NFP’s). 

No changes are proposed for the Jamberoo Youth Hall on the basis Council adopted 
fees and charges for that facility on 30 June 2020 following the specific request of the 
Jamberoo Youth Hall Committee. 

In conjunction with the proposed changes, the current fees for the use of Gerringong 
Town Hall in relation to “charity groups, senior citizens and pensioner groups” and 
“Gerringong Pics and Flicks” will be abolished to avoid confusion. 

The Old Fire Station is not included in this review as the current fees and charges 
relate to the dedicated use of that facility for art exhibitions and art/craft workshops 
consistent with the arts precinct concept around Hindmarsh Park. 

  



ORDINARY MEETING    15 DECEMBER 2020 

Report of the Director Corporate and Commercial Services 

13.3 Revision to Council's Fees and Charges (cont) 

Kiama Municipal Council Page 446 

It
e

m
 1

3
.3

  

Table 1 

 Casual 
Hire 

 

Casual 
Hire 

 

Casual 
Hire 

 

Regular 
Hirer 

 

Regular 
Hirer 

 

Regular 
Hirer 

 

NFP 

 

NFP 

 

 

NFP 

 

 

 hour 

($) 

 

half-day 

($) 

full day 

($) 

hour 

($) 

half-day 

($) 

full day 

($) 

hour 

($) 

half-day 

($) 

full day 

($) 

Gerringong 
Town Hall 

100 400 800 60 (-4) 250 500 20 (-20) 60 100 

Joyce Wheatley 
Centre 

100 400 800 60 250 400 20 60 100 

Jamberoo 
School of Arts 

100 350 700 60 (-1) 200 400 20 60 100 

North Kiama 
Neighbourhood 
Centre 

40 200 400 30 150 300 20 60 100 

Werri Beach 
Progress Hall 

40 (-20) 200 400 30 (-9) 150(+25) 300(+50) 20 (-5) 60 100 

Jamberoo Youth 
Hall 

40 200 400 30 150 300 20 50 80 

 Notes: 

1. “regular hirer” defined as user of a facility a minimum six times in calendar year 
2. “half-day” hiring equates to a five-hour usage period 
3. Jamberoo Youth Hall additionally have regular Jamberoo community regular hirers 
    that pay an annual fee as described in Council’s Fees and Charges  

Native Title assessment fees 

With the introduction of the Crown Land Management Act in 2018, Council was 
required to take responsibility for the assessment of native title issues on Council 
managed crown land. Council’s fees and charges include provision for a $55 fee to be 
paid with any application to Council for uses and activities on Council managed crown 
land. 

On the basis that particular groups are currently exempt from paying licence fees to 
Council for the use of public reserves under permit/licence arrangements, it is 
necessary to revise the fees and charges to specifically exempt the same groups from 
having to pay the native title assessment fee. The specific groups proposed to be 
exempt from the native title assessment fee are school based groups, charities and 
charitable fund-raising groups, community groups based within Kiama LGA and not- 
for-profit groups. 

Holiday van fees 

Council has undertaken a review of the Occupation Agreements for holiday vans.  As 
part of this review there is a requirement to introduce a new fee relating to holiday van 
connections to toilet and shower facilities. Currently there is a charge for annex 
installation as well as electricity access. The proposed new fee will be $95 and called 
an “application for plumbing and drainage install.” 
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It is also necessary to introduce a new fee to enable Council to apply interest on 
overdue holiday van annual fee payments. The proposed fee will be at a rate 
equivalent to 2% above the interest charged by the Commonwealth Bank on an 
unsecured loan on the first business day of the month that interest becomes payable.  

Due to the total number of holiday vans and the corresponding cumulative revenue 
received by Council, the instance of non-payments represents a financial risk to 
Council and it is appropriate to institute a charge. 
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13.4 Statement of Investments - November 2020 

CSP Objective: 4.0 Responsible civic leadership that is transparent, innovative 
and accessible 

CSP Strategy: 4.1 Council is financially sustainable 

Delivery Program: 4.1.2 Identify opportunities to diversify and maximise funding 
sources   

 

Summary 

This report recommends receipt and adoption of the Statement of Investments for 
November 2020. 

Finance 

N/A 

Policy 

Clause 625 of the Local Government Act 1993 

Clause 212 of the Local Government (General) Regulation 2005 

Kiama Municipal Council – Investment Policy 

Communication/Community Engagement 

N/A 

 

Attachments 

1 Statement of Investments - November 2020⇩  

Enclosures 

Nil  

 

RECOMMENDATION 

That Council receive and adopt the information relating to the Statement of 
Investments for November 2020. 

 

BACKGROUND 

Attached is a copy of the Statement of Investments for November 2020. 

Investment commentary 

Council’s direct investments are often rolled over on maturity with the same financial 
institution, if competitive, and based on whether funds are required for operations.  

The investment portfolio is regularly reviewed in order to maximise investment 
performance and minimise risk.  Comparisons are made between existing investments 
with available products that are not part of Council’s portfolio. Independent advice is 
sought on new investment opportunities.  
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A decision by the Reserve Bank board meeting on 4 November 2020 has seen the 
cash rate reduce by -0.15 % points to 0.10%. 

 

 

 

Certification – Responsible Accounting Officer 

I hereby certify that the investments listed in this report have been made in accordance 
with Section 625 of the Local Government Act 1993, clause 212 of the Local 
Government (General) Regulation 2005 and Council’s Investment Policy. 
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14 REPORT OF THE DIRECTOR ENGINEERING AND WORKS 

14.1 Delegations over 2020/21 Christmas period 

CSP Objective: 4.0 Responsible civic leadership that is transparent, innovative 
and accessible 

CSP Strategy: 4.2 Council embraces good governance and better practice 
strategies 

Delivery Program: 4.2.1 Manage effective risk framework across council   

 

Summary 

This report recommends a temporary amendment to delegations to allow for the 
General Manager and the Mayor, or Deputy Mayor, to accept tenders satisfying the 
necessary legislative criteria from 16 December 2020 through to 31 January 2021 

Finance 

The operational or capital expenditure for any tenders considered during the 
Christmas period will be made available from appropriate approved budgets as 
reported and adopted by Council. 

Policy 

All Tenders considered will be undertaken in accordance with the Local Government 
Tender Regulations 2005. 

Consultation (Internal) 

The matter of tenders and delegations has been discussed internally with all Directors 
and the General Manager. 

Communication/Community Engagement 

Not required 
 

Attachments 

Nil 

Enclosures 

Nil 
 

RECOMMENDATION 

That Council delegate to the General Manager and the Mayor, or Deputy Mayor, the 
authority to accept tenders under Request for Tender processes between 16 
December 2020 and 31 January 2021, with a report on the exercise of such delegation 
to be provided to the first Ordinary meeting of Council in February 2021. 
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BACKGROUND 

In accordance with the requirements of the Local Government Act 1993, specifically 
in relation to the requirement for Council to regularly review its delegations, Council 
considered and confirmed delegations to the General Manager at its meeting of 22 
September 2020. Council resolved unanimously, that Council delegate to the General 
Manager – 

1. All of the delegable functions of the Council, excluding those functions specified 
in clauses (a) to (u) of section 377(1) of the Local Government Act 1993 

2. Specific Council functions … [not relevant to this report] 
3. The authority to approve Development Applications …[not relevant] 
4. The authority to – 

a. delegate ‘appropriate persons’ under Division 1, Part 164 of the Local 
Government (General) Regulation 2005 (NSW); … 

Items 1 and 4 above effectively requires Council to approve the acceptance of tenders 
required to be invited pursuant to section 55 of the Local Government Act 1993 
(generally worth $250,000 or more). 

This report seeks a temporary amendment to these delegations to allow continued 
progress of project delivery across the 2020-2021 Christmas/New Year period. 

PROPOSAL 

There is a seven (7) week period between the December 2020 Ordinary Meeting of 
Council, and the first Ordinary Meeting scheduled for the first week of February 2021. 
At the present time, tenders in-progress likely to need accepting across the 
December/January period are anticipated to be: 

- VP/210669 Supply and Delivery of One Hydraulic Excavator (Tenders closed 
and under assessment) 

- KIAMA-946946 Construction of Car Parks and Road Widening in the Kiama 
Area (Tenders close 19 December) 

To enable the successful tenders for these contracts to be accepted following 
appropriate assessment and works to commence, it is recommended to delegate to 
the General Manager, in conjunction with the concurrent approval of the Mayor and 
Deputy Mayor (or their respective nominees), the authority to accept these tenders on 
behalf of Council. 

CONCLUSION 

The impending Christmas/New Year period, and break between Ordinary Meetings of 
Council, make it timely to consider a temporary amendment to delegations, specifically 
with respect to determining tenders. 
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16 REPORTS FOR INFORMATION 

16.1 Christmas Wishes 

Responsible Director: Office of the General Manager    

 

As 2020 draws to a close on behalf of the Directors and myself I would like to wish the 
Councillors, staff and their families all the best for the festive season.  

Staff have embraced change over the past twelve months in a professional manner 
and have risen to all challenges along the way and I am thankful for their dedication 
and support. 

The response to the COVID pandemic by all staff ensured that despite the world 
changing around us, our organisation stood up and delivered our services.  This 
stability provided significant reassurance to our community in a time of uncertain 
change. 

I would like to take this opportunity to also pass the Directors thanks on to the staff in 
helping to make Kiama Council a highly respected organisation. 

Merry Christmas and Happy New Year. 

 

Communication/Community Engagement 

Not applicable 
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16.2 Councillor Meetings Register - 16 September 2020 to 8 December 2020 

Responsible Director: Office of the General Manager    

 

The table below lists the interactions that Councillors have had with staff for the period 
16 September 2020 to 8 December 2020: 

 

Officer Date Councillor Subject 
Duration 

(mins) 

Jessica 
Rippon 

16/09/20 All Councillors PPs for Dido Street Kiama 10 

Jessica 
Rippon 

16/09/20 Andrew Sloan 
Development application 
10.2020.44.1 

10 

Jessica 
Rippon 

16/09/2020 Neil Reilly Holiday zoning 10 

Jessica 
Rippon 

16/09/20 All Councillors 
Development application 
10.2020.44.1 

5 

Mike Dowd 16/09/20 Kathy Rice Dry stone wall damage 5 

Jessica 
Rippon 

18/09/20 Andrew Sloan Jamberoo sewer capacity 10 

Jessica 
Rippon 

18/09/20 All Councillors 
10.2020.96.1 – Jamberoo 
sewer capacity 

20 

Kerry 
McMurray 

21/09/20 Mark Honey Weekly catch up 25 

Kerry 
McMurray 

23/09/20 Mark Honey Media meeting 35 

Jessica 
Rippon 

25/09/20 Kathy Rice 
Development application 
10.2018.116.1 

20 

Jessica 
Rippon 

25/09/20 Neil Reilly 
Development application 
10.2020.13.1 

15 

Jessica 
Rippon 

10/10/20 Neil Reilly 
Development application 
10.2020.60.1 

10 

Jessica 
Rippon 

15/10/20 Kathy Rice Net Zero Presentation 15 

Kerry 
McMurray 

21/10/20 Mark Honey Media meeting 35 
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Officer Date Councillor Subject Duration 
(mins) 

Jessica 
Rippon 

27/10/20 All Councillors 
Gerringong Library and 
Museum 

20 

Jessica 
Rippon 

29/10/20 Andrew Sloan 
Development Assessment 
Unit Minutes 

10 

Jessica 
Rippon 

30/10/20 
Mark 
Westhoff 

Development application 
10.2020.153.1 

10 

Jessica 
Rippon 

02/11/20 Kathy Rice Community service directory 5 

Jessica 
Rippon 

02/11/20 Kathy Rice Community service directory 20 

Kerry 
McMurray 

02/11/20 Mark Honey Weekly catch up 35 

Jessica 
Rippon 

05/11/20 Matt Brown 
Development Assessment 
Unit request 

15 

Kerry 
McMurray 

10/11/20 Mark Honey Weekly catchup 45 

Kerry 
McMurray  

11/11/20 Warren Steel Catch up 30 

Jessica 
Rippon 

11/11/20 All Councillors Additional ranger services 20 

Jessica 
Rippon 

11/11/20 All Councillors Jamberoo IGA solar panels 20 

Jessica 
Rippon 

13/11/20 All Councillors 85 Attunga Avenue 30 

Jessica 
Rippon 

13/11/20 All Councillors Potential algal bloom 20 

Jessica 
Rippon 

17/11/20 All Councillors 
Determination for Dunmore 
Lakes Sand Mine 

10 

Jessica 
Rippon 

17/11/20 All Councillors 85 Attunga Avenue 15 

Jessica 
Rippon 

17/11/20 All Councillors 
Determination for Dunmore 
Lakes Sand Mine 

15 
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Officer Date Councillor Subject Duration 
(mins) 

Kerry 
McMurray 

25/11/20 Mark Honey Media meeting 35 

Kerry 
McMurray 

02/12/20 Don Watson Various 10 

Kerry 
McMurray 

04/12/20 Mark Honey LGNSW matter 30 
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16.3 COVID-19 Financial Relief Package - update 

Responsible Director: Office of the General Manager    

 

The monthly review of the financial relief package has been undertaken and financial 
assistance has continued as minuted at the April 2020 Council meeting. 

Rent review 

No further applications for rent reviews have been received. 

Outdoor dining fees 

Outdoor dining fees will be reinstated from 1 January 2021. 

14 day terms 

The relief initiative ensuring small businesses are paid within two weeks of receiving 
a correctly rendered invoice will end on 31 December 2020. 

Rate relief 

Request to defer 4th Instalment to 31/08/2020 (online application via Council 
website) 

7 

Number of above ratepayers with 4th Instalment still outstanding 2 

Request for a payment arrangement (online application via Council website) 18 

Number of arrangements above which are still current 1 

Request to defer 1st Instalment to 30/09/2020 (online application via Council 
website) 

0 

Number of arrangements above which are still current 0 

Payment arrangements and deferrals via phone/email: 64 

Number of arrangements above which are still current 11 

 

Outstanding rates and charges balances compared to the previous year is as follows: 

Balance of rates that remain unpaid as at 01/12/2020  $12,512,206 49% 

Balance of rates that remain unpaid as at 02/12/2019  $11,992,784 50% 

 

Hall hire 

There have been no requests for fee waivers or reductions in November 2020. 
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Communication/Community Engagement 

Information on the relief package is provided to the community via our normal print 
and social media channels. 
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16.4 Kiama Early Literacy Program 

Responsible Director: Environmental Services    

 

Since October library staff have been visiting preschools in the Municipality conducting 
a fun and informative story time. The program is designed to nurture a love of reading 
and books in young children from an early age. The program will also connect with 
children and families that are not traditional library users. 

Each child will also get a literacy kit including a bright red Kiama Library bag with a 
lovely hardcover edition of the picture book ‘Leonard Doesn’t Dance’ by Australian 
author Frances Watts. 

The kits also contains information for parents and carers about the resources and 
programs available at Kiama Library and the importance of reading to young children. 
Early literacy activities help develop the skills young children need to talk, and later, to 
read and write. Not only does reading to young children help develop literacy skills but 
is also a great way for parents to bond with young children.  

The preschools and playgroups will also receive a bundle of big books which they can 
share with the children at their regular reading time sessions within the centres. 

All the preschools centres have really enjoyed the story time sessions and a number 
of families have brought children into the library to sign up as library members. Ten 
preschools have already been visited and 225 children have been involved in the story 
time sessions with 580 literacy kits distributed.  

This program is a Kiama Library initiative with support provided by Kiama Council and 
the NSW Government  
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16.5 Minutes: Jamberoo Valley Ratepayers and Residents Association - 1 
December 2020 

Responsible Director: Office of the General Manager    

 

The minutes of the Jamberoo Valley Ratepayers and Residents Association meeting 
held on 1 December 2020 are attached for Councillors’ information.  

Communication/Community Engagement 

Councillors and staff regularly attend and address Association meetings. 

Meeting dates are published on Council’s website. 
 

Attachments 

1 Minutes: JVRRA General Meeting - 01/12/2020⇩  
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16.6 Minutes: Kiama Liquor Accord Meeting - 25 November 2020 

Responsible Director: Engineering and Works    

 

The Minutes of the Kiama Liquor Accord Meeting held on 25 November 2020 are 
attached for Councillors’ information. 

 

 
 

Attachments 

1 Kiama Liquor Accord Meeting Minutes - 25 November 2020⇩  
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16.7 Minutes: Kiama Liquor Accord - Annual General Meeting - 25 November 
2020 

Responsible Director: Engineering and Works    

 

The Minutes of the Kiama Liquor Accord AGM Meeting held on 25 November 2020 
are attached for Councillors’ information. 

 

 
 

Attachments 

1 Kiama Liquor Accord AGM Meeting Minutes - 25 November 2020⇩  
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16.8 Minutes: Minnamurra Progress Association - 1 December 2020 

Responsible Director: Office of the General Manager    

 

Attached for Councillors’ information are the minutes of the Minnamurra Progress 
Association meeting held on 1 December 2020. 

 

Communication/Community Engagement 

Councillors and staff regularly attend and address Precinct and resident association 
meetings. 

Meeting dates for these groups are published on Council’s website. 

 
 

Attachments 

1 Minutes: Minnamurra Progress Association - 01/12/2020⇩  
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16.9 Parking Statistics - November 2020 

Responsible Director: Environmental Services    

 

Patrols conducted 44 

Infringements Issued 34 

Total Infringement Value $8621 

Vehicle Spaces Inspected 1230 

CRM requests received and actioned 17 

 

Timed Zones 

 

No. of 
patrols 

PINS 
Issued 

School Zone 
Patrols 

No. of 
patrols 

PINS 

Issued 

Kiama CBD East  5 2 St Peter & Pauls 1  

Kiama CBD West 
of Railway Pd 

6 3 Kiama High  3 1 

Gerringong CBD 8 13 Kiama Public 1  

Other Parking 3  Jamberoo Public 4  

   Minnamurra Public 10 7 

 Gerringong Public 3  

Pro-active Patrols 

Offence PINS 
Issued 

Offence PINS 

Issued 

No Stopping 4 No Stopping (School Zone) 1 

Bus Zone 1 Bus Zone (School Zone)  

No Parking 1 No Parking (School Zone)  

Unbroken Yellow Edge Line  Double Park (School Zone)  

Loading Zone 1 Path/Strip/Ramp  

Dividing Line  Disabled Parking Zone 1 
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16.10 Question for future meeting: Bombo Quarry - community input 

Responsible Director: Environmental Services    

 

At the November 2020 meeting, Councillor Reilly requested a report on suggested 
strategies to retain Council’s right to planning for the Bombo Quarry.  

Kiama Local Strategic Planning Statement 

Planning Priority 1 of the Kiama Local Strategic Planning Statement (LSPS) 2020 
seeks to plan for and balance housing supply and demand. A specific action of this 
Planning Priority is to “work with land owners, State agencies and the community to 
establish the shared future vision of the Bombo Quarry”. 

Illawarra Shoalhaven Regional Plan 

The draft Regional Plan (currently on public exhibition) contains 9 key actions, one of 
which is to “develop a shared vision for the future of Bombo Quarry lands in 
collaboration with Kiama Municipal Council, landowners and the community”. Page 70 
of the draft contains additional information about this action and the Quarry’s strategic 
importance for the Region. In the draft Regional Plan, the NSW Government have 
committed to collaborate with Kiama Municipal Council, landowners and the 
community to better understand timeframes for the Quarry’s end of life, remediation 
and landowner objectives   

Both the LSPS and the draft Regional Plan have been drafted in such a way so as to 
not preempt the outcomes of any community consultation. This is to enable the 
community and Council to be part of the decision making for the desired future vision 
of the Quarry. Keeping these actions ‘high level’ ensures that no specific future 
landuses are excluded. 

Planning Authority 

Kiama Municipal Council are the Planning Authority for all rezoning applications (i.e. 
Planning Proposals) within the Kiama Municipality. In this sense any Planning 
Proposals to rezone the Quarry to future residential, commercial, recreational etc. 
zonings would need to be endorsed by the elected Council and exhibited in 
accordance with the adopted Kiama Community Participation Plan (CPP) 2019. 

It should be noted that if the proponent of a Planning Proposal is dissatisfied with the 
outcome of Council’s decision making process it can appeal the decision to the 
Regional Planning Panel, as has previously occurred with the Golden Valley and 
South Kiama Planning Proposals. If the Regional Planning Panel determine that a 
Gateway should be issued, Council are still afforded the opportunity to be the Planning 
Authority. However, the final delegation to finalise the rezoning remains with the 
Minister. 

It is also noted that for the redevelopment of a site of this nature, specific development 
controls would need to be drafted and adopted. All Development Control Plans (DCP) 
and/or Masterplans for the redevelopment of the Quarry would also need to be 
endorsed by the elected Council and exhibited in accordance with the adopted Kiama 
CPP 2019. 
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In this regard, Council and the community would be heavily involved in the strategic 
planning work for the redevelopment of the Quarry and as the relevant Planning 
Authority, Council would be directly responsible for the rezoning and DCP process. 

Regional and State Significant Development 

The State Environmental Planning Policy (State and Regional Development) 2011 
identifies regional and state significant development. 

The Independent Planning Commission (IPC) is the consent authority for State 
Significant Development (SSD) applications if the applicant is not a public authority 
and: 

 the application is not supported by Council, 

 the Department has received 50 or more public objections (petitions and 
submissions that contain substantially the same text count as one objection), or 

 the applicant has made a reportable political donation. 

The Minister is the consent authority for all other SSD applications. In some cases, the 
Minister may delegate the decision making function to Department staff. 

The SEPP has identified certain types of development that are SSD if they exceed a 
certain capital investment value (CIV), for example: 

 new educational establishments, hospitals and correctional centres; 

 chemical and other manufacturing; 

 mining and extraction operations; 

 tourist and recreation facilities; 

 some port facilities; 

 waste management facilities; and 

 energy generating facilities. 

A development proposal for any of the identified development types is SSD if it: 

 is over a certain size; 

 is located in a sensitive environmental area;  

 will exceed a specific capital investment value; 

 Open configuration options. 

It is unlikely that the subdivision of the Quarry and future redevelopment would be 
classified as SSD. 

A regional development needs to be notified and assessed by Council and then 
determined by the Regional Planning Panel. 

Regional development is outlined in Schedule 7 of the State Environmental Planning 
Policy (State and Regional Development) 2011 and includes: 

 development with a capital investment value (CIV) over $30 million; 
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 development with a CIV over $5 million that is council related, lodged by or on 
behalf of the Crown (State of NSW), private infrastructure and community 
facilities, or eco-tourist facilities; 

 extractive industries, waste facilities and marinas that are designated 
development; 

 subdivision of land for residential purposes into more than 100 lots if the land is 
within the coastal zone; 

 development with a CIV between $10 million and $20 million that is referred to 
the regional panel by the applicant after 120 days. 

Given the scope of works required to redevelop the Quarry and the fact that part of the 
Quarry falls within the coastal zone, it is possible that future development applications 
could be considered as regional developments.  

As outlined above, regional developments are notified by Council, in accordance with 
the Kiama CPP 2019, assessed by Council and then determined by the Southern 
Regional Planning Panel. The Mayor is currently Council’s representative on the 
Southern Regional Planning Panel for matters within the Kiama Municipality. 

In this regard, both the community and Council would be heavily involved in the 
development application process. The final determination of any regional development 
would be made by the Regional Planning Panel, which includes the Mayor.    

Communication/Community Engagement 

Community consultation/engagement associated with any of Council’s planning 
functions are undertaken in accordance with the Kiama Community Participation Plan 
2019. 
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16.11 Question for future meeting: Footpath at Attunga Avenue, Kiama Heights 

Responsible Director: Engineering and Works    

 

Background 

At the 17 November 2020 Council meeting, Councillor Way requested a report on the 
potential addition of a footpath at Attunga Avenue, Kiama Heights that would link with 
the Coastal Walking Track at the eastern end and for the report to include costings.  
The matter was referred to the Director Engineering and Works for investigation and 
report. 

Report 

Council have investigated the request to construct a footpath at Attunga Avenue to 
link with the Coastal Walking Track.  Based on recent construction costs, the estimate 
to construct a 450 metre length of pathway from the Council land at 85 Attunga Avenue 
to the cul-de-sac at the eastern end is approximately $110,000. 

Council generally does not construct footpaths such as this isolated from the broader 
pedestrian network.  To extend the footpath to the west along Attunga Avenue to 
connect with the existing pedestrian network on South Kiama Drive, a further 800m 
length would be needed with an estimated construction cost of over $200,000. 

 

 

Location of potential footpath along Attunga Avenue. 

 

While the construction of a footpath at this location is not currently included on the long 
term strategic footpath program and would be ranked with relatively low priority if 
assessed, it could be included for future consideration subject to other priority 
locations and budget limitations. 

 

 

 
      

 

85 Attunga Ave 
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16.12 Question for future meeting: Heritage Officer update 

Responsible Director: Environmental Services    

 

At the 17 November 2020 Council meeting, Councillor Rice requested an update on 
the appointment of a local or regional heritage officer and whether any Council staff 
have taken up the heritage training offered by the Office of Environment and Heritage. 

Heritage Advice 

To date, the recruitment of a shared regional Heritage Officer through the Illawarra 
Shoalhaven Joint Organisation (IJSO) has not progressed. Attempts have been made 
to progress this matter however, no response has been received from ISJO. 

Council’s previous Heritage Advisor was entirely funded through State grant programs 
and the functions of this position were entirely focused on providing heritage advice 
once development applications had been lodged. This limited funding source would 
mean that if a shared regional Heritage Officer were appointed this officer would only 
be working within the Kiama Municipality approximately 2.5hrs per week.  

There are other options which are currently being investigated and discussions with 
other councils have occurred to seek examples of best practice. These proposals 
would need additional budget allocations and are being considered by staff. Other 
funding opportunities are also being investigated. There are also opportunities for 
greater synergies to be achieved with the Family History Centre and this is currently 
being further considered.  

In the interim Council is currently working through the Heritage Study with consultants 
for the town centre and relying on external advice as required on a case by case basis.  

Training of Staff  

In discussions with members of the Kiama Historical Society it was suggested that 
Heritage NSW, whilst not offering formal training, may be willing to provide guidance 
and/or informal training to Council’s assessing officers.  

The University of Technology Sydney (UTS) Centre for Local Government offers a 
number of professional development, short courses and accreditation programs for 
local government professions. At present, UTS does not offer any short courses on 
heritage. The University of Sydney offers a 6-month Graduate Certificate in Heritage 
Conservation. This type of training is more appropriate a Heritage Officer to undertake. 

Council staff, including Council’s assessment team, continually undertake professional 
development opportunities as they present themselves and would be more than willing 
to undertake heritage training if offered by Heritage NSW or any other association. 

Communication/Community Engagement 

N/A 
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16.13 Question for future meeting: Jamberoo Preschool - Flooding 

Responsible Director: Engineering and Works    

 

Background 

At the 20 October 2020 Council meeting, Councillor Reilly requested a report on the 
mitigation of flooding at Jamberoo Preschool.  The matter was referred to the Director 
Engineering and Works for investigation and report. 

 

Report 

In August 2020, the Kiama area experienced an intense rainfall event that resulted in 
a natural disaster declaration for the region. Council subsequently received a number 
of reports from residents / businesses in urban catchments of severe overland flooding 
including the Jamberoo School of Arts building which houses the Jamberoo Preschool. 
The Preschool again suffered losses when rainfall runoff in excess of the underground 
pipe system, flowed overland and through the rear of the building.  

In response to this and other identified flooding issues from this event, Council have 
recently advertised a tender through Local Government Procurement seeking a 
suitable qualified and experienced flood mitigation consultant to undertake site specific 
risk management studies of the three identified catchments that experienced issues in 
the recent events; these being in the Jamberoo town centre (School of Arts), Wyalla 
Road / Sproule Crescent, Jamberoo and ay Bridges Road, Gerringong. The role of the 
consultant will be to undertake Community Consultation, Surveying, Investigation to 
develop costed concept design remediation solutions for each location.  

It is expected this contract will be awarded in early 2021, with the consultant 
undertaking consultation with residents and businesses affected by the flooding, 
including the Jamberoo preschool. 

Allocation of budgets for remediation works identified by the consultant will be 
considered as part of developing the 2021/22 works programs, with works generally 
able to be funded from Council’s Stormwater Management Reserve. 
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16.14 Question for future meeting: Jerrara Eco Resort 

Responsible Director: Corporate and Commercial Services    

 

At the 20 November 2020 Council meeting Councillor Way requested a report on the 
progress for Jerrara Eco Resort at Jerrara Dam since the project was allocated to the 
Economic Development Committee, the report to include a timetable to move the 
project forward from the planning to construction phases.  The matter was referred to 
the Director Corporate and Commercial Services for investigation and report. 

The Economic Development Committee recommended at their meeting of 26 August 
2020: 

That Council consider including in the 2021/22 budget the cost of engaging a 
consultant to undertake a feasibility and business case study of the previously 
identified Options 2 and 3 of the Jerrara Dam Site Development Options Report 
(to cover both lots). 

This recommendation was endorsed by Council at the 22 September 2020 ordinary 
meeting. 

 

Communication/Community Engagement 

N/A 
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16.15 Question for future meeting: Planning controls to support tree retention 
and protection 

Responsible Director: Environmental Services    

 

At the 21 July 2020 ordinary Council meeting, Councillor Rice requested a report, in 
advance of Kiama’s Urban Greening Strategy and Biodiversity Corridor studies, 
outlining what is being planned by Council to align planning controls to support tree 
retention and protection, and how and when this will be progressed. 

Background  

As a regional Council we are not under any obligation to establish a tree canopy target 
under the State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017.   

The Greater Sydney Region Plan, and associated district plans, requires Sydney 
Councils to set benchmarks for tree canopy cover in their Local Strategic Planning 
Statements and associated strategies. Staff are aware of the range of figures that 
Sydney Councils are now working towards in the different zonings of their respective 
towns. 

Regional Position 

However, the draft Illawarra Shoalhaven Regional Plan 2041 contains a number of 
objectives, actions and strategies associated with urban tree cover, environmental 
assets and biodiversity corridors. The draft Regional Plan contains the following 
strategies, for which each regional council to lead: 

 Protect important environmental assets in local strategic planning and local 
plans; 

 Protect and enhance the function and resilience of biodiversity corridors in local 
strategic planning and local plans; 

 Consider the needs of climate refuge for threatened and dominant species in 
local strategic planning and local plans; 

 Protect biodiversity values in urban release areas by incorporating validated, up-
to-date environmental data into local strategic planning and local plans; and 

 Foster opportunities to increase urban tree canopy coverage in local strategic 
planning and local plans and consider a long-term urban tree canopy target 
accounts for local characteristics and community expectations. 

Kiama Position  

The recently endorsed Kiama Local Strategic Planning Statement (LSPS) 2020 
contains the following Planning Priority and Actions associated with reviewing 
vegetation mapping and LEP zonings in the Kiama Municipality. 
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Action Council’s 
Role 

Timeframe Key 
Stakeholders 

Responsibility 

PP10 Conserve areas of environmental significance 

Undertake a 
Municipal wide 
vegetation study to 
ensure biodiversity, 
corridor and bushfire 
mapping is accurate 

Lead Short Council, DPIE 
& Broader 
Community 

Strategic 
Planning 

Following completion 
of the Municipal wide 
vegetation study, 
review environmental 
zonings and 
terrestrial biodiversity 
layers of the Kiama 
Local Environmental 
Plan (LEP) 2011 to 
ensure environmental 
lands are 
appropriately zoned.  

Lead Medium Council, 
DPIE, 
Property 
Owners & 
Broader 
Community 

Strategic 
Planning 

Review land use 
tables of 
environmental 
zonings in the Kiama 
LEP 2011 to ensure 
appropriate mix of 
uses permitted in 
environmental zones. 

Lead Short-
Medium 

Council, 
DPIE, 
Property 
Owners & 
Broader 
Community 

Strategic 
Planning 

Undertaking a Municipal wide vegetation study will allow Council to appropriately zone 
areas of environmental significance. Once zoned, these areas of environmental 
significance, and their associated vegetation, will be protected as the types of uses 
permissible in the environmental zones of Kiama LEP 2011 are limited. These areas 
will also be mapped as ‘biodiversity land’ within Kiama LEP 2011 and as such the 
provisions of clause 6.4 of Kiama LEP 2011 would also apply. This clause requires 
Council to consider, before granting development consent, whether or not a 
development:  

(a) is likely to have any adverse impact on the condition, ecological value and 
significance of the fauna and flora on the land, 

(b) is likely to have any adverse impact on the importance of the vegetation on the 
land to the habitat and survival of native fauna, 

(c) has any potential to fragment, disturb or diminish the biodiversity structure, 
function and composition of the land, and 
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(d) is likely to have any adverse impact on the habitat elements providing 
connectivity on the land. 

Clause 6.4 also states that development consent must not be granted to development 
within ‘biodiversity land’ unless Council is satisfied that: 

(a) the development is designed, sited and will be managed to avoid any significant 
adverse environmental impact, or 

(b) if that impact cannot be reasonably avoided the development is designed, sited 
and will be managed to minimise that impact, or 

(c) if that impact cannot be minimised—the development will be managed to mitigate 
that impact. 

The LSPS outlines that short term action will be completed within 1-2 years of the 
adoption of the LSPS and medium term actions within 2-6 years. Monies have been 
allocated to the 2020/2021 budget to undertake the Municipal wide vegetation study. 
A brief is being prepared for this work and it is anticipated that the study will be 
completed by July 2021. The LEP amendments can then be prepared and reported to 
Council to commence the formal Planning Proposal process. 

The recently endorsed Kiama LSPS 2020 contains the following Planning Priority and 
Action associated with urban tree canopy in the Kiama Municipality. 
 

Action Council’s 
Role 

Timeframe Key 
Stakeholders 

Responsibility 

PP12 Plan for and adapt to the impacts of natural hazards and the changing 
climate 

Complete and 
implement an Urban 
Greening Strategy 

Lead Medium Council, 
Landcare & 
Broader 
Community 

Strategic 
Planning 

The State Government’s ‘Technical Guidelines for Urban Green Cover in NSW’ 
provides practical information for planning and expanding urban tree canopy and 
green ground cover. The NSW Department of Planning and Environment is also 
preparing an urban tree canopy manual, as part of a green infrastructure policy 
framework, to support the expansion of urban tree canopy. 

The Kiama Urban Greening Strategy will be prepared in accordance with the State 
Government’s ‘Technical Guidelines for Urban Green Cover in NSW’ and future green 
infrastructure framework. 

Work has already commenced, as part of the review of the Illawarra-Shoalhaven 
Regional Plan, on collecting data associated with existing tree canopies. The ‘Tree 
canopy map for Illawarra-Shoalhaven, contained in the draft Regional Plan, shows that 
parts of Minnamurra and Kiama Downs have between 0-10% of urban tree cover. For 
the Kiama and Kiama Heights areas the tree cover increases to 10-20%. In Gerringong 
and Gerroa the urban tree cover is between 20-30% and in Jamberoo the urban tree 
cover is between 30-40%.  
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Figure 1: Tree canopy map for Illawarra-Shoalhaven (source: draft Illawarra Shoalhaven 
Regional Plan 2041) 

This data will be used when preparing the Kiama Urban Greening Strategy.  

Urban greening is about strategically increasing the quality and quantity of all 
vegetation and open green space on all land types in an urban setting. A component 
of this is the ‘urban forest’, the sum of all of the trees, plants and green space across 
all land types. The Urban Greening Strategy would set an urban tree canopy target 
and establish actions for achieving this target. Actions of the Urban Greening Strategy 
could include new LEP and DCP controls for protecting certain/significant trees and 
preparing a tree replacement policy. 

The LSPS outlines that medium term actions will be completed within 2-6 years of the 
adoption of the LSPS. In this regard, funds have not been allocated to the Urban 
Greening Strategy within the current 2020/2021 budget. As outlined when the Kiama 
LSPS was adopted, the elected Council can seek to expedite specific actions of the 
LSPS as part of adopting new budgets and Operational Plans.  

Communication/Community Engagement 

Community consultation, in accordance with the Kiama Community Participation Plan 
(CPP) 2019, would occur as part of the Planning Proposal to amend environmental 
zonings and the Urban Greening Strategy and associated DCP controls. 
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16.16 Questions for Future Meetings Register as at 7 December 2020 

Responsible Director: Office of the General Manager    

 

Attached for Councillors’ information is the Questions for Future Meetings Register as 
at 7 December 2020. 

 

Communication/Community Engagement 

N/A 

 

 
 

Attachments 

1 Questions for Future Meetings Register as at 7 December 2020⇩  
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16.17 Spendmapp - September Report 

Responsible Director: Corporate and Commercial Services    

 

Council’s Economic Development Manager gave a presentation recently to the 
Mayoral Breakfast on a new online platform called Spendmapp which is powered by 
bank data and enables Council to access up-to-date information on spending patterns 
in the local economy.  It does this by taking bank transaction (EFTPOS and 
credit/debit) data and applying a proprietary transformation to capture virtually all 
economic activity within a region.  It counts cardholders and transactions in specified 
locations, times and type (resident and visitor). 

Spendmapp provides an image of our economy every 12 hours to enable assessment 
of trends and to see how events are changing local conditions. 

The Spendmapp platform will enable Council to measure resident and visitor spend 
and more importantly escaped spending occurring month on month and will also 
provide information on spending on any particular date in the year. This will be a 
valuable tool for measuring the actual impact of events. 

Each month a Spendmapp report will be provided to ensure the most up to date 
information is available.  The report for September 2020 is attached. 

 

Communication/Community Engagement 

N/A 

 
 

Attachments 

1 Spendmapp report - Kiama LGA - September 2020⇩  
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18 NOTICE OF MOTION 

18.1 Raking of Surf Beach and south Werri Beach    

 

Clr Matt Brown has submitted the following Notice of Motion for Council’s 
consideration: 

 

MOTION 

That Council prepare a works plan that will have Kiama's Surf Beach, and the patrolled 
and nipper area of South Werri Beach, raked every two weeks during the Nippers 
season which commences from November each year and concludes at the end of 
February.  Further, this plan will also include the raking of those beach areas prior to 
each long weekend (such as Easter etc) and school holiday periods and have this plan 
presented to Council for inclusion in the next budget cycle discussion. 

Until this plan is prepared and implemented, Council agrees that Kiama Surf Club 
and Gerringong Surf Club be permitted to rake their respective beach areas, under 
Council's supervision, at the earliest opportunity. 

 

Signed Councillor Brown  
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19 QUESTIONS FOR FUTURE MEETINGS 

20 CONFIDENTIAL SUMMARY 

CONFIDENTIAL COMMITTEE OF THE WHOLE 

Submitted to the Ordinary Meeting of Council held on 15 December 2020 

PROCEDURE  

 Recommendation to go into Closed Committee. 

 Mayoral call for Public Representations. 

 Consideration of Representations and issues to be removed from Closed 
Committee. 

 Recommendation to exclude Press and Public if required. 

 Closed Committee discussions if required. 

20.1  Exclusion Of Press And Public: 

RECOMMENDATION 

That in accordance with Sections 10 and 10A of the Local Government Act, 1993 as 
amended, Council close the meeting of the Confidential Committee of the Whole to 
the Press and Public on the grounds detailed under the report headings as detailed 
below. 

21.1 PROPOSED ROAD CLOSURE AND SALE - MANNING AND FARMER 
STREET, KIAMA 

Reason for Confidentiality: This matter deals with information that would, if 
disclosed, confer a commercial advantage on a person with whom the Council is 
conducting (or proposes to conduct) business as per Section 10A(2)(c) of the Local 
Government Act. . 

  

 

   

21 CONFIDENTIAL REPORTS 

21.1 Proposed road closure and sale - Manning and Farmer Street, Kiama 

CSP Objective: 2.0 Well planned and managed spaces, places and environment 

CSP Strategy: 2.5 Effectively manage our transport, drainage and other 
infrastructure and assets 

Delivery Program: 2.5.4 Manage other assets and infrastructure through the Other 
Asset and Infrastructure Asset Management Plan   

REASON FOR CONFIDENTIALITY  
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This item is classified CONFIDENTIAL under the provisions of Section 10A(2) of the 
Local Government Act 1993, which permits the meeting to be closed to the public for 
business relating to information that would, if disclosed, confer a commercial 
advantage on a person with whom the Council is conducting (or proposes to conduct) 
business.  

  

22 CLOSURE 
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